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IN RR MATT R OF NATIONAL SECURITY ~ 
LETTERS ) 

) 
) 
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)I 
Case No . .k3-cv-2667 SI 
Related to Case No. l1-cv-2173 SI 

NOT1CE OF MOTION AND MOTION TO 
STAY PROCEEDINGS; MEMORANDUM 
OF POINTS AND AUTHORITIES IN 
SUPPORT THEREOF; AND IPROPOSEDI 
ORDER 

L DGED UNDER EAL PURSUANT TO 
THE COURT'S ORDER DATED JULY 8, 
2011 

~ [I;;.R.C.P . 7(b) 1 

) 
) 
) 

Judge: 
P18 e: 
Date: 
Time: 

Hon. S'usan lJlstOll 
Courtroom 10. 19th Floo 
August 2, 2013 
9:00 a.m. 

MOTION TO STAY PRO EEDINGS 
PBNDlNG APPEAL 



TO PLAJNTIFF AND ITS ATTORNEYS OF RECORD; 

2 PLEASE TAKE NOTICE that on August 2, 20 13, at 9:00 am, or as soon thereafter as 

3 co un el may be heard in the Courtroom of the Honorable Susan lllston located at 450 Golden Gate 

4 Avenue, San Frahcisco, California, Defendant     

S          will and hereby do move tbis Court~ pUI'suant to Federal Rule of 

6 Civi l Proocdtlte 7(b), for an order ,stayi'ng all proceedings in the above-cap60ns action pending the 

7 resolut'ion of the government's appeal of tbis Court's decision in the related case oUn re Nat 'f Sec, 

8 Leiter, No, 1\ -cv-2173 SI , 2013 WL 1095417 (N,D,. Cat Mar. 14,2013), setting aside both the 

9 relevant porti'ons ofthc' national security letter statutes at issue in this casc - 18 U.S.C. §§ 2709 and 

J 0 3511 - as well as the spccifi'c NSL that the government seeks here to enforce. This Motion is made 

11 011 the grounds that this parallel li tigatioIl is duplicative, unnecessary. and unduly burdensome on 

) 2 both    and the Court. This Mot jon is based on this Notioe of Motion and Motion, the 

13 accompanying Memorandum of Points' and Authorities, the pleadings and papers filed 'in this 

14 action, and on sucb other evidence as may be presented prior to and at tlle hearjng on this M tion. 

15 Respectfully submitted, 
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DATED: May 23, 2013 
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1 
NOTICE Of MOTION TO STAY PROCI?:~1JlNGS 

PEND1NG APPEAL 



1 Pur uant t Federal Rule f Civil Procedure 7(b), Defendant   

2           ("Defendant" or   r~spect[ully 

3 moves for ' stay of proceedings of the above-captioned matter. Related case No, 1 t -cv-2l7 Sf -

4 between pr eisc ly the same parties addressing precisely the same factual and legal issues - W(lS 

5 resolved in     favor on March 14, 20LJ, and that order has now been appealed by Ule 

6 govel11ment to the Ninth Circuit. See Under Seal 1-'. Hulder No. 13-15957 (9th C'r .. As the 

7 reso lution of the Government's appeal - addressing the constitutionality of national sccw'i ty letrer 

8 tatutes, a matter of matter of first impression in thiS circuit - wi ll control the outcome of thi case, 

9 Defendant asks that this parallel and duplicative litiga ti on be stayed until that time. 

I. Background 10 

It On r around   , 20 11 ,  received a national, ecurity letter (NSL) from the FBI. 

12 Invoking 18 U. ,c. § 2709 tl1e NSL instructed    to provide certain subscriber records to the 

13 I Bl and jncluded a nondisclosure requirement preventing it fr m discussing the matter pUblicly. 

14 1 urs lant to 18 U.S . . § 511. on May 2.2011,   fi led a petition to et aside the NSL oil 

l 5 fo' irst Amendment and s paratioD of powers grounds , See Petition. In re National Security Leiter, 

16 No, 11-cv-2173 Sl (N .0 , al. May 2, 2013) (" [n r NSL"), n March J 4, 2 I , thi s llUrt grantecl 

17    Petition and set aside the SL, dccl ar'iog the statute to be unconstitutional. See In re 

18 Nq(1 Sec. Letter, No. ll-cv-2 173 SI, 2 13 WL 10954 17 (N.D, aL Mar. 14, _0 13) .. 

19 Shortly after     fil ed its i'nitial Petit'ioo the government ( n June 2 '2011) filed a 

20 separate con1plaint, nlleging that     was ill vio lation of federal Jaw, n twi tJlstanding the 

21 pending statutorily-authorized petition it til ed to set aS1de ~he NSL, becaus It had n t yet turned 

22 over the underLyjng information sou.gllt in the NSL. The parties sLlbsequently stipulated to , lay this 

23 above-captioned separate litigation until 21 days after the Court ruled on       P titi( n in In 

24 re NSL. 

25 After this Court'· esolution of fn re NSL in favor of the Plaintiff,   sought from the 

26 government a loo g- tem stipulated stl:\y of this (.;ase pending the outcome of the government's 

27 appeal and was able to obtain multiple short stays while the government entertained its ptions for 

28 appea l. The government has now de ided that i will not agree to (l long-term stay , however. 

ase No. C U--2, 7 Sl MOTION TO STA Y PROC ~EDINGS PENDING APPEAL 



indicating that notwithstanding this Court's ruling that the NSL statute is unconstitutional and the 

2 ongoing appeal,   must still tum over the information sought by the FBI 'in the NSL; that is, 

3 the government is now demanding that   comply with an NSL that this Court has already 

4 fOillld to be unconstItutional. 

5 As  believes tbat it is unnecessary and unduly burdensome for it to have to rehash 

6 its successful arguments in this parallel litigation during the pendency of the government's appeal 

7 of the In re NSL decision - and an unnecessary expenditure of the Court's time and resources -

8  asks that the Court stay all proceedings in this matter at least until the government has 

9 exhausted its appeal of the order in In re NSL that set aside both the NSL statute and the NSL at 

10 jssue here. 

1 I 

12 

u. Legal Standard and Al'gumcnt 

A district cOllli ha the inherent- power to stay cases to control its docket and -promote 

13 I efficient use of judicial resources. See Landis v. N. Am. Co., 299 U.S. 248, 254-55 ( 1936) ; 

14 Dependable Highway Express v. Navigators Ins. Co., 498 F.3d 1059, 1066 (9th Cir. 2(07);' Nelsnn 

15 II. Sisto, 2:06-cv-02809-JCW, 2009 WL 2579 194 (E. D. Cal. Aug. 20, 2009). In detcrmi'ning 

16 Whether a stay is appropriate pending the resolution of another case, a district court must consiJer 

17 variolls competing interests, including: (1) the possible damage which may result from the granting 

18 of 8 stay; (2) the hardship to the parties iT Lhe suit is allowed to go forward; and (3) the orderly 

19 course of justice measured in tenus of tbe simplifying or complicati'ng of 'issues, proof, and 

20 questions of law which could be expected to result from a stay, Lockyer v. Miranl Corp., 398 F.3d 

2 J 1098, 11 J 0-09 (9th Ci r. 2005) citing CJvIA)( inc. v. flail; 300 F,2d 265, 268 (9th Cir. 1962). 

22 These factors favor the stay sought by the Defendant. 

23 In order to prom te efficient use of judicial resources, prevent unnecessary bnefing and to 

L.4 minimize Lhe burden on the parties the· Court should find that staying the abuve-captioncd matter 

25 pencting the outcome of the appeal of In re NSL is appropriate. Judicial economy wltJ certainly be 

26 promoted by granting Defendant's motion. If this case is stayed, the Court w'U be relieved of the 

27 unnccessalY task of evaluating addition'll substantive arguments until the appeals process has 

28 reached a final conclusion regarding the constitutionality of 18 U.s.C. §§ 2709 and 3511. 

2 
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There is no need [or the Court to further opine otl til statute when t l e resolution f the 

2 appeal of Irl re NSL may render forthcoming decisions moot, No harm wH) result to the 

3 govemrnent and no hardshjp will accrue if the stay is granted : this ourt ba a1ready rejected the 

4 government's argument that the NSL issued to  is enforceab le. Fai lure to get a second bite 

S' at tbe apple' does 110t constitute nann for purposes of evaluation of a stay. Moreover, the interests 

6 ( f justice weigh in favor of a stay.     having already obtained a favorab le court ruling 

7 setting aside the NSL statu re should. not. be forced to invest additi nal time and resources to re-

8 litigate issues already on appeal. And indeed, the heart or    NSL Challenge rests on the 

9 co Uateral burdens imposed on it afid otber NSL recipients by the FBI thr ugb its use of NS Ls. 

J 0 Permitting the government to rehash arguments tha t 'it bas already lost - and appealed - wou ld 

11 'allow the government to pressure recipients and discourage them from bringing f1.ltur va lid 

12 challenge. More ver, if the government' s appeal is ultimately successful, the issues raised by thi 

13 separate lawsuit will have already been resolved. Until then, however, the' gov~rnment can 'and 

14 hould press ils argl1ments on appeal no! here. 

15  respcctfu lly asks this Court to stay all proceedings in the above-C'dptioned matter 

t 6 unti l lhe, resoluti' n of the govemment's appeal in Under Seal . Holder. 
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IPROPOSED] ORDER 

2 IT lS HEREBY ORDERED tha the above-captioned action is STAY D in its entirety 

3 pending the resolution of the government' appeal jn Under Seal v. Holder No. 13-15957 (901 

4 if) . Tbe parties shall issue a joint ase management. tatement within 21 days of the resolution of 

5 the appeal. 
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Dated: _________ _ By' ~=-~~ ___ =_--------
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Hon. Susan Illston 
United States District Judge 
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CERTlFICA TE OF SERVICE 

I, tephanie Sbattuck, certify that on May 23, 2013 , pursuant to prior agreement of 

the paltics, 1 caused the foregoing to be served electronically on the government)s counsel, Steven 

Y. Bressler, Steven.Bressler@usdoj .gov. 

l declare under penalty of perjury that tbe forc.:going is tme and COITect , Executed 

on May 23 2013, at San Francisco, California . 

CERTIFICATE OF SERVICE 




