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Honorable Chief Justice Tani Cantil-Sakauye
Honorable Associate Justices

Supreme Court of California

350 McAllister Street, Room 1295

San Francisco, CA 94102-4783

November 5, 2019

Re: Amicus Curiae Letter in Support of Petition for Review, Golden Door Properties, LLC,
et al. v. Superior Court, Supreme Court Case No. S258564

Honorable Chief Justice Cantil-Sakauye and Associate Justices:

“The people of this State do not yield their sovereignty to the agencies which
serve them. The people, in delegating authority, do not give their public
servants the right to decide what is good for the people to know and what is
not good for them to know. The people insist on remaining informed so that
they may retain control over the instruments they have created.”

(Gov. Code, § 54590 [emphasis added].)

We are writing on behalf of the Natural Resources Defense Council (“NRDC”), the First
Amendment Project, Electronic Frontier Foundation, Californians Aware, Freedom of the Press
Foundation, California News Publishers Association, Planning and Conservation League
Foundation, and Environmental Law Foundation to express our support for the Petition for
Review filed in this case pursuant to California Rules of Court, rule 8.500(b)(1) by Petitioners
Golden Door Properties, LLC, et al. The Court of Appeal’s Order denying Petitioners’ Petition
for Peremptory Writ of Mandate, if allowed to stand, would undermine the public’s interest in,
need for, and ultimate right to full government transparency and accountability to review and
evaluate government actions. A copy of this letter has been served on the parties to these
cases, as set forth in the attached proof of service.?

! California Rules of Court, rule 8.1125(a)(5).
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|. Statements of Interest of Amici.

Collectively, the undersigned organizations address the importance of meaningful
access to public records, both in the California Environmental Quality Act (“CEQA”) record
context and more generally, from personal experience and knowledge.

NRDC is a national nonprofit organization of scientists, lawyers and environmental
specialists dedicated to protecting public health and the environment, with over 3 million
members and activists, over 400,000 living in California. Founded in 1970, NRDC helped write
some of America’s bedrock environmental laws and is working to solve the most pressing
environmental issues we face today, including curbing global warming and saving wildlife and
wild places.

NRDC’s attorneys bring lawsuits to enforce federal and state environmental laws,
including CEQA. As a couple of examples, NRDC and its coalition partners have sued the County
of Los Angeles under CEQA to strengthen environmental and health safeguards in conjunction
with expanded oil drilling in the Baldwin Hills south of Los Angeles,? and the Orange County
Transportation Corridor Agencies under CEQA over the ecologically destructive Foothill-South
Toll Road, which threatened to pave over San Onofre State Beach in southern Orange County.3
In both of these lawsuits and many others NRDC has litigated over the past few decades, a 60-
day email destruction policy enforced by the lead agency would have rendered the
administrative record hopelessly incomplete, and would have severely hindered its ability to
obtain communications that ended up being critical to the case.

The First Amendment Project (“FAP”) is a nonprofit public interest law firm recognized
as exempt under Internal Revenue Code section 501(c)(3). FAP provides advice, assistance, and
representation for groups and individuals who are or wish to be involved in civic affairs at the
local, state and national levels. FAP advises and litigates under the California Public Records Act
for its clients on a regular basis. FAP takes no position on the environmental aspects of this
case, but is deeply concerned about the document destruction policies for emails this case has
revealed and which appear to be widespread in local governments in San Diego County and
perhaps elsewhere.

Electronic Frontier Foundation (“EFF”) is a member-supported, non-profit civil liberties
organization that works to protect digital liberty. Founded in 1990, EFF has over 30,000
members. EFF has done extensive work to advocate for both values at issue on appeal:
government accountability and communications privacy. EFF has both directly litigated and
filed amicus briefs in numerous California Public Records Act (“PRA”) and Freedom of

2 See Cmty. Health Councils v. County of Los Angeles, No. BS118018 (Cal. Super. Ct. filed Nov. 26, 2008).

3 See Cal. State Parks Found. v. Foothill/Eastern Transp. Corridor Agency, No. GIN0O51194 (Cal. Super. Ct. filed Mar.
23, 2006).



Information Act (“FOIA”) cases, including serving as co-lead counsel in ACLU Foundation of
Southern California v. Superior Court, 3 Cal. 5th 1032 (2017).

Californians Aware is a nonprofit organization established to help journalists and others
keep Californians aware of what they need to know to hold government and other powerful
institutions accountable for their actions. The organization’s mission is to support and defend
open government, an enquiring press, and a citizenry free to exchange facts and opinions on
public issues. In short, Californians Aware is a center for information, guidance, and initiatives
in public forum law. Californians Aware’s primary objectives and purposes are: To foster the
improvement of, compliance with and public understanding and use of public forum law, which
deals with people’s rights to find out what citizens need to know to be truly self-governing, and
to share what they know and believe without fear or loss. Californians Aware encourages the
improvement of public forum law in the Legislature and the courts, through public education
about pending legislation and litigation, and limited legislative and legal advocacy consistent
with a tax-exempt charitable organization. Californians Aware promotes better practices and
better observance of the law by public agencies, through training, publications, awards
programs, compliance audits, and model policies. Californians Aware has a substantial interest
in the issues raised in the Petition because the organization is concerned about local public
agency document destruction practices that thwart the media’s and the public’s right to know
about government operations.

Freedom of the Press Foundation (“FPF”) is a non-profit organization that protects,
defends, and empowers public-interest journalism in the 21st century. Founded in 2012, FPF
uses technology, as well as public and legal advocacy, to further the rights of journalists and
whistleblowers in the United States and abroad.

California News Publishers Association (“CNPA”) is a non-profit trade association
representing more than 400 daily, weekly, and student newspapers and digital news media
outlets in California. For well over a century, CNPA has defended the First Amendment rights of
publishers to gather and disseminate — and the public to receive — news and information. Its
members regularly use the CPRA in reporting on state and local government at every level
throughout California to keep their readers informed about matters of public concern. CNPA
works with the Legislature on bills affecting public access, and it regularly appears as amicus
curiae in CPRA cases in this Court and the courts of appeal in order to provide its perspective on
the legislative process as well as the tangible, ground-level effects of the law on its members.

The Planning and Conservation League Foundation (“PCL”) is a statewide 501(c)3
nonprofit organization of affiliate organizations and members focused on protecting the
environment and communities across the state. Founded in 1965, PCL was instrumental in the
development and writing of CEQA in 1970 and has been a dedicated advocate for the
informative and inclusionary requirements of CEQA. We have represented individuals,
organizations, and coalitions of groups in CEQA cases for decades and are committed to
protecting the environment, creating healthy and informed communities, and developing
policies that protect all people of California.



Environmental Law Foundation (“ELF”) is a California nonprofit organization founded on
Earth Day in 1991. In furtherance of its mission of improving environmental quality for those
most at risk by providing access to information, strategies and enforcement of environmental,
toxics, and community right-to-know laws, ELF frequently requests water pollution data, agency
communications, and other public records pursuant to the PRA, FOIA, and other public right-to-
know laws. ELF and the public use these public records in conducting studies, disseminating
information to vulnerable populations, and ensuring that the public agencies entrusted with
our natural resources perform their duties appropriately. ELF, both as co-counsel and as a
party in its own right, has litigated and is litigating several cases concerning the right of the
public to access public records. As such, ELF has a direct interest in the issues raised by the
Petition here. If 60-day selective email destruction policies were permissible, ELF’s core work
utilizing the PRA and other laws to hold public agencies accountable would be impaired.

Il. Strong Public Policy Arguments Favor a Grant of Review.

One of the bedrock principles of good government is that an informed electorate, with
knowledge of the actions of its government officials, is essential to a functioning democracy.
That principle is so important the Legislature included this in the opening to the California
Public Records Act: “In enacting this chapter, the Legislature, mindful of the right of individuals
to privacy, finds and declares that access to information concerning the conduct of the people’s
business is a fundamental and necessary right of every person in this state.” (Gov. Code,

§ 6250.) The voters also approved adding it to the California Constitution: "(b) (1) The people
have the right of access to information concerning the conduct of the people’s business, and,
therefore, the meetings of public bodies and the writings of public officials and agencies shall
be open to public scrutiny.” (Cal. Const., art. |, § 3, subd. (b), par. (1).)*

The email destruction policy at issue in this case contravenes this principle by allowing
the government unilaterally and selectively to purge the public record of officials’
correspondence, ensuring that any later attempt to review or scrutinize that government’s
actions will be woefully unreliable and incomplete.

Under the California Public Records Act, email is expressly referenced as a “writing” that
is a “public record” that must be made available. (Gov. Code, § 6252, subds.(e) and (g).)°

4 The preamble to the Brown Act, the local agency open meeting law quoted at the outset of this letter, puts it
even more strongly: “The people of this State do not yield their sovereignty to the agencies which serve them. The
people, in delegating authority, do not give their public servants the right to decide what is good for the people to
know and what is not good for them to know. The people insist on remaining informed so that they may retain
control over the instruments they have created.” (Gov. Code, § 54950.)

5 Those provisions read as follows: Section 6252(e) — “'Public records' includes any writing containing information
relating to the conduct of the public’s business prepared, owned, used, or retained by any state or local agency
regardless of physical form or characteristics. . .”; and Section 6252(g) — “'Writing' means any handwriting,
typewriting, printing, photostating, photographing, photocopying, transmitting by electronic mail or facsimile, and
every other means of recording upon any tangible thing any form of communication or representation, including



Hence, the destruction of emails constitutes the destruction of a public record prohibited by
law, and a local agency cannot erase records in an effort to erase their status as public records
on the basis that they are no longer “used” or “retained” in order to place them beyond the
reach of the public.

It is our understanding that in this case, the County of San Diego has assumed the right
to destroy all emails generated by government personnel within 60 days of their creation, and
in fact does destroy all such emails unless staff chooses to preserve a specific document in their
sole discretion. We further understand that the evidence gathered by Petitioners
demonstrates that in carrying out this policy, the County destroyed potentially thousands of
substantive and important emails relating to the underlying case. This is an enormous problem
because, in our experience, emails sent and received by government officials are often critical
to understanding important information such as the specific conduct and intent of those
officials, the timing and order of events that occurred and actions that were taken, and how,
whether, and when officials were notified or put on notice of certain facts and events.

Even more troubling is our understanding that similar email destruction policies and
practices are becoming increasingly common throughout the state, where agencies and local
jurisdictions are now authorizing or requiring such destruction of emails as soon as 30 days
after they are created. This further supports Supreme Court review of this Petition as the
impact of this case has the potential to reverberate throughout local governments and agencies
across California.

Even without reaching for the overarching principles that underlie a democratic republic
or the open records and open meetings laws of our statutes and Constitution, these speedy
document destruction policies violate a more prosaic state law that flatly prohibits the
destruction of any local records that are less than two years old.®

letters, words, pictures, sounds, or symbols, or combinations thereof, and any record thereby created, regardless
of the manner in which the record has been stored.”

6 Cal. Gov. Code § 34090 reads as follows:

“Unless otherwise provided by law, with the approval of the legislative body by resolution and the
written consent of the city attorney, the head of a city department may destroy any city record,
document, instrument, book, or paper, under the department head’s charge, without making a copy
thereof, after the same is no longer required.

This section does not authorize the destruction of:

(a) Records affecting the title to real property or liens thereon.

(b) Court records.

(c) Records required to be kept by statute.

(d) Records less than two years old.

(e) The minutes, ordinances, or resolutions of the legislative body or of a city board or commission.
This section shall not be construed as limiting or qualifying in any manner the authority provided in
Section 34090.5 for the destruction of records, documents, instruments, books, and papers in
accordance with the procedure therein prescribed.”

(Emphases added.)



lll. The Supreme Court Should Grant the Petition for Review.

The Court of Appeal’s Order raises important public policy issues meriting review by this
Court. While this particular case involves a Public Records Act request arising out of the
environmental review of a land use project under CEQA, the important issues being raised
extend far beyond this particular context to the general obligation of all California public
agencies acting on any topic or in any capacity to preserve, rather than destroy, public records
so that they may be available to the public and media as needed.

In addition, these speedy document destruction policies threaten to eviscerate this
Court's unanimous, landmark holding in City of San Jose v. Superior Court (Ted Smith, Real Party
in Interest) (2017) 2 Cal.5th 608, in which this Court held for the first time that emails and text
messages sent and received by local officials regarding the public’s business are within the
reach of the California Public Records Act and must be disclosed upon a proper request if not
otherwise exempt under that Act. Rapid destruction of such records threatens to (and is
perhaps intended to) make this ruling a nullity.

For these reasons, we respectfully request that this Court grant the Petition for Review
of the above referenced case. Thank you very much for your consideration.

Very truly yours,

Damon Nagami
Senior Attorney

Director, Southern California Ecosystems Project
Natural Resources Defense Council

/s/ James Wheaton
James Wheaton

Founder & Senior Counsel
First Amendment Project

/s/ David Greene

David Greene

Civil Liberties Director
Electronic Frontier Foundation




/s/ Terry Francke
Terry Francke
General Counsel
Californians Aware

/s/ Trevor Timm

Trevor Timm

Executive Director

Freedom of the Press Foundation

/s/ Jim Ewert

Jim Ewert

General Counsel

California News Publishers Association

/s/ Howard Penn

Howard Penn

Executive Director

Planning and Conservation League Foundation

/s/

Nathaniel H. Kane

Staff Attorney

Environmental Law Foundation

cc: All parties as listed in the attached Service List



PROOF OF ELECTRONIC SERVICE

I, Nicole Feliciano, declare: I am employed in the County of Alameda, State of
California. I am over the age of 18 years and not a party to this action. My business address
is First Amendment Project, 1222 Preservation Park Way, Suite 200, Oakland, CA 94612
and my electronic service address is nicfeliciano@thefirstamendment.

On November 5, 2019, I affected electronic service of the following documents on
the interested parties by submitting an electronic version to TrueFiling through the user
interface at www.truefiling.com.

AMICUS CURIAE LETTER IN SUPPORT OF PETITION FOR REVIEW, GOLDEN DOOR
PROPERTIES, LLC, ET AL. V. SUPERIOR COURT, SUPREME COURT CASE NO. S258564

ATTORNEY PARTY
Christopher W. Garrett (SBN 100764) Attorneys for Petitioners
Latham & Watkins, LLP Golden Door Properties,
12670 High Bluff Drive LLC, et al.

San Diego, CA 92130
Email: christopher.garrett@Iw.com

Joshua Heinlein, Senior Deputy Counsel (SBN | Attorneys for Respondent
239236) County of San Diego

1600 Pacific Highway, Room 355

San Diego, CA 92101

Email: Joshua.Heinlein@sdcounty.ca.gov
Email: Odette.Ortega@sdcounty.ca.gov
Email: Thomas.Velasquez@sdcounty.ca.gov

John E. Ponder (SBN 95979) Attorneys for Respondents
Whitney Hodges (SBN 273080) County of San Diego Board
Sheppard, Mullin, Richter & Hampton LLP of Supervisors of the County
501 West Broadway, 19t Floor of San Diego

San Diego, CA92101
Email: jponder@sheppardmullin.com
Email: WHodges@sheppardmullin.com




Jan Chatten-Brown (SBN. 250275)

Josh Chatten-Brown (SBN 253605)
Chatten Brown Carstens & Minteer LLP
2200 Pacific Coast Highway, Ste. 318
Hermosa Beach, CA 90254

Email: jeb@cbcearthlaw.com

Email: jrecb@cbcearthlaw.com

Attorneys for Petitioner
Sierra Club

William J. White (SBN 181441)
Edward T. Schexnayder (SBN 284494)
Shute, Mihaly & Weinberger, LLP

396 Hayes Street

San Francisco, CA 94102

Email: white@smwlaw.com

Email: schexnayder@smwlaw.com

Attorneys for Petitioners
Endangered Habitats
League

John Buse (SBN 163156)

Aruna Prabhala (SBN 278865)

Peter Broderick (SBN 293060)

Center for Biological Diversity

1212 Broadway, Suite 800

Oakland, CA 94612

Email: jbuse@biologicaldiversity.org

Email: aprabhala@biologicaldiversity.org
Email: pbroderick@biologicaldiversity.org
Email:trettinghouse@biologicaldiversity.org

Attorneys for Petitioners
Center for Biological
Diversity

Mark J. Dillon (SBN 108329)
David P. Hubbard (SBN 165708)
Kevin P. Sullivan (SN 177757)
Kimberly Foy (SBN 259746)
Gatzke Dillon & Ballance LLP
2762 Gateway Road

Carlsbad, California 92009
Email: mdillon@gdandb.com
Email: dhubbard@gdandb.com
Email: ksullivan@gdandb.com
Email: kfoy@gdandb.com
Email: jearr@gdandb.com
Email: agibson@gdandb.com
Email: rfend@gdandb.com

Attorneys for Real Parties in
Interest Newland Sierra,
LLC and Rita Brandin

Michelle Ouellette
Best Best & Krieger LLP
3390 University Avenue, 5th Floor

Attorneys for Non-Party
Dudek & Associates, Inc.




Riverside, CA 92502
Email: michelle.ouellette@bbklaw.com
Email: amy.hoyt@bbklaw.com

Micheal M. Edwards Attorneys for Non-Party
Zachary M. Lemley Linscott, Law & Greenspan
Byron & Edwards, APC

530 B. Street, Suite 610

San Diego, CA92101

Email: medwards@bemapc.com
Email: zlemley@bemapc.com

Clerk, Court of Appeals, Electronically Served
Fourth Appellate District, Division 1 Through TrueFiling
BY U.S. MAIL

[ am familiar with the office practice of First Amendment Project for collecting and
processing documents for mailing with the United States Postal Service. Under that
practice, documents are deposited with the First Amendment Project personnel
responsible for depositing documents with the United States Postal Service; such
documents are delivered to the United States Postal Service on that same day in the
ordinary course of business, with postage thereon fully prepaid. I caused to be deposited
sealed envelope or package containing the above-described document and addressed as set
forth below in accordance with the office practice of First Amendment Project for collecting

and processing documents for mailing with the United States Postal Service:

Honorable Gregory W. Pollack San Diego Superior Court
Hall of Justice, Department 71 Judge

330 W. Broadway
San Diego, CA92101
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[ declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct.

Executed on November 5, 2019, at Oakland, California.

/s/ Nicole Feliciano

DECLARANT
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