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LYNCH, Chief Judge. Plaintiffs, the recording companiesSony BMG Music Entertainment, Warner Brothers Records Inc., AristaRecords LLC, Atlantic Recording Corporation, and UMG Recordings,Inc. (together, "Sony"), brought this action for statutory damagesand injunctive relief under the Copyright Act, 17 U.S.C. § 101 etseq.  Sony argued that the defendant, Joel Tenenbaum, willfullyinfringed the copyrights of thirty music recordings by using file-sharing software to download and distribute those recordingswithout authorization from the copyright owners.The district court entered judgment against Tenenbaum asto liability.  The jury found that Tenenbaum's infringement of thecopyrights at issue was willful and awarded Sony statutory damagesof $22,500 for each infringed recording, an award within thestatutory range of $750 to $150,000 per infringement that Congressestablished for willful conduct.  See 17 U.S.C. § 504(c).Upon Tenenbaum's motion for a new trial or remittitur,the district court skipped over the question of remittitur andreached a constitutional issue.  It reduced the damage award by afactor of ten, reasoning that the award was excessive in violationof Tenenbaum's due process rights.  See Sony BMG Music Entm't v.Tenenbaum, 721 F. Supp. 2d 85 (D. Mass. 2010).The parties have cross-appealed.  Sony argues thedistrict court erred, for a number of reasons, in reducing the
-3-
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jury's award of damages and seeks reinstatement of the full award. It defends the liability and willfulness determinations.Tenenbaum challenges both liability and damages.  Hechallenges the Copyright Act's constitutionality and theapplicability of the Copyright Act and its statutory damagesprovision to his conduct.  Tenenbaum also argues that the districtcourt committed various errors that require a new trial, and thata further reduction of the damage award is required by the dueprocess clause.The United States, intervening to defend theconstitutionality of the Copyright Act, argues that the districtcourt erred in bypassing the question of common law remittitur toreach a constitutional issue.  We reject all of Tenenbaum's arguments and affirm thedenial of Tenenbaum's motion for a new trial or remittitur based onclaims of error as to the application of the Copyright Act anderror as to the jury instructions.  However, the court erred whenit bypassed Tenenbaum's remittitur arguments based on excessivenessof the statutory damages award and reached the constitutional dueprocess issue.  We agree with the United States that the doctrineof constitutional avoidance requires consideration of common lawremittitur before consideration of Tenenbaum's due processchallenge to the jury's award.  We reverse the reduction indamages, reinstate the original award, and remand for consideration
-4-
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of the common law remittitur question.  We comment that this caseraises concerns about application of the Copyright Act whichCongress may wish to examine. I.BackgroundA. District Court ProceedingsSony brought this action against Tenenbaum in August2007, seeking statutory damages and injunctive relief pursuant tothe Copyright Act.  Sony pursued copyright claims against Tenenbaumfor only thirty copyrighted works, even though it presentedevidence that Tenenbaum illegally downloaded and distributedthousands of copyrighted materials. Sony's complaint elected to seek statutory, not actualdamages, pursuant to 17 U.S.C. § 504(c).  For each act ofinfringement, § 504(c) establishes an award range of $750 to$30,000 for non-willful infringements, and a range of $750 to$150,000 for willful infringements.Tenenbaum filed several pre-trial motions, including amotion to dismiss Sony's complaint on the ground that the CopyrightAct is unconstitutional.   After the United States intervened to1

Tenenbaum argued that the statutory damages available1under 17 U.S.C. § 504(c) are excessive so as to violate dueprocess, and that the Copyright Act effectively creates anunconstitutional delegation of prosecutorial functions by creatinga private right of action to enforce copyright protections.  Thesecond argument is not made on appeal.-5-
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defend the constitutionality of the Act, the district courtrejected Tenenbaum's motion without prejudice to allow Tenenbaum tochallenge the constitutionality of any award ultimately issued bythe jury.  The district court also considered and rejected a fairuse defense put forth by Tenenbaum.A five-day jury trial was held from July 27 to July 31,2009.  Following the conclusion of testimony, the district courtpartially granted Sony's motion for judgment as a matter of law,holding that Sony owned the thirty copyrights at issue and thatTenenbaum infringed those copyrights through his downloading anddistribution activities.  The court left to the jury the questionsof (1) whether Tenenbaum’s infringement was willful and (2) theamount of statutory damages to be awarded.  In instructing thejury, the court informed it of the statutory range Congress hadestablished for willful and non-willful infringements andarticulated a non-exhaustive list of factors it could consider indetermining the damage award. The jury found that Tenenbaum had willfully infringedeach of Sony's thirty copyrighted works.  The jury returned adamage award, within the statutory range, of $22,500 perinfringement, which yielded a total award of $675,000. 

-6-
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Tenenbaum filed a post-trial motion seeking a new trialon various grounds  or a reduction of the jury's award.  Tenenbaum2argued that although the jury's award fell within the statutoryrange prescribed by Congress, (1) common law remittitur was bothavailable to the court and appropriate in this case, and (2) theaward was excessive such that it violated due process.  The courtrejected Tenenbaum's arguments for a new trial.Regarding the size of the award, the court declined todecide the common law remittitur issue, based on its assumptionthat Sony would not agree to a reduction of the award and thatremittitur would only necessitate a new trial on the issue ofdamages, and that even after a new trial the same issue ofconstitutional excessiveness would arise, so, in its view decisionon the issue was inevitable.  The court itself then found that theaward violated due process, over objections that it utilized animpermissible standard, and reduced the award from $22,500 perinfringement to $2,250 per infringement for a total award of$67,500.
He argued a new trial should be granted on the grounds2that the court had erred in rejecting Tenenbaum's fair use defense;that the court erred in its evidentiary ruling to exclude portionsof a November 2005 letter from Tenenbaum in which he offered todestroy any illegally downloaded files as part of settlementnegotiations; that the court's jury instructions were improper,primarily because they informed the jury of the statutory range fordamages; and that statutory damages should not be available to Sonybecause Sony never offered evidence that they suffered more thannominal damages. -7-
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B. Factual BackgroundWe recite the underlying facts in the light mostfavorable to the jury's verdict.  Analysis Grp., Inc. v. Cent. Fl.Invs., Inc., 629 F.3d 18, 20 (1st Cir. 2010).1. The Music Recording Industry and Peer-to-Peer NetworksPlaintiffs are several of the largest recording companiesin the United States, and engage in discovering, developing, andmarketing music recording artists and distributing the musicalworks those artists record.  They hold exclusive rights to copy anddistribute various music recordings under United States copyrightlaw, including the thirty recordings at issue in this case, andtheir primary source of revenue is the sale of those recordings.  Plaintiffs only sell copies of their copyrightedrecordings for profit.  They never sell licenses to theircopyrighted works that include rights to upload recordings to theinternet for public consumption.  The value of such a blanketlicense would be enormous, as the grant of such a license woulddeprive the companies of their source of income and profits andessentially drive them out of business.3

A representative of Universal Music Group testified, "If3the suggestion is that we could somehow give these [recordings] topeople and tell them, do with them what you will, we lose completecontrol over our assets, we cannot make money off those assets, andthat defeats the whole purpose of our existence."-8-
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In the late 1990s, copyrighted music recordings,including those held by the plaintiffs, began to appear on file-sharing software called "peer-to-peer networks" without theauthorization of the copyright holders.Peer-to-peer networks enable individuals both to makedigital files stored on their own computers available to othernetwork users and to download such files from the computers ofothers.  Files shared between users of these networks do not passthrough a central computer, but are instead exchanged directly fromone user's computer to another.  Through the use of these peer-to-peer networks, the unauthorized and illegal downloading anddistribution of copyrighted materials--especially music recordings--became commonplace.  See Metro-Goldwyn-Mayer Studios Inc. v.Grokster, Ltd., 545 U.S. 913, 919-20, 923 (2005) (describingoperation of peer-to-peer networks and noting that their advent haslikely resulted in copyright infringement on a "staggering" scale). Because music recordings are loaded onto peer-to-peer networks indigital form, recordings downloaded from peer-to-peer networks arevirtually indistinguishable from recordings purchased throughlawful means, making enforcement difficult.The proliferation of these networks from 1999 onward andthe piracy they enable has had a significant negative impact on therecording industry.  Between 1999 and 2008, the recording industryas a whole suffered a fifty percent drop in both sales and
-9-
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revenues, a figure plaintiffs attribute to the rise of illegaldownloading.  This reduction in revenues has, in turn, diminishedrecording companies' capacities to pursue, develop and market newrecording artists.  It also affected the companies' employees.  Theloss in revenues has resulted in a significant loss of industryjobs.  Sony BMG Music Entertainment and Warner Music Group, forexample, each have suffered a fifty percent reduction in workforcesince 2000.Shortly after peer-to-peer networks first appeared,plaintiffs acknowledged the threat they posed to their industry andinitiated a broad campaign to address the illegal infringement ofcopyrighted materials.  They started educating the public thatdownloading and distributing copyrighted songs over peer-to-peernetworks constituted illegal copyright infringement.  Plaintiffsalso brought legal actions as part of their campaign, and initiallytargeted the proprietors of peer-to-peer networks, not theindividuals who actually used those networks to illegally procureand distribute copyrighted materials.  See, e.g., id. at 940(holding network may be held liable for copyright infringementundertaken by third party network users where network promotes suchinfringements even if network has other, legal uses).  Althoughthese litigation efforts succeeded at shutting down particularnetworks, individual infringers continued to engage in illegal
-10-
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conduct by finding new peer-to-peer networks through which todownload copyrighted songs.Consequently, record companies began to identify andpursue legal actions against individual infringers.  The industryidentified Internet Protocol (IP) addresses of users known to beengaged in a high volume of downloading and distributingcopyrighted materials, and initiated lawsuits against those users. See Atl. Recording Corp. v. Heslep, No. 06-CV-132, 2007 WL 1435395at *1-3 (N.D. Tex. May 16, 2007) (detailing recording industry'slitigation efforts).  These suits began in 2002 and were widely-publicized.42. Tenenbaum's ConductTenenbaum was an early and enthusiastic user of peer-to-peer networks to obtain and distribute copyrighted musicrecordings.  He began downloading and distributing copyrightedworks without authorization in 1999.  In that year, he installedthe Napster peer-to-peer network on his desktop computer at hisfamily's home in Providence, Rhode Island.  He used Napster both todownload digital versions of copyrighted music recordings fromother network users and to distribute to other users digital

We are aware of only one other action against an4individual that has proceeded to trial.  See Capitol Records, Inc.v. Thomas-Rasset, No. 06-1497, 2011 WL 3211362 (D. Minn. July 22,2011). -11-
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versions of copyrighted music recordings already saved on his owncomputer. Because it enabled copyright infringement, see A&MRecords, Inc. v. Napster, Inc., 239 F.3d 1004 (9th Cir. 2001), theNapster network was shut down in 2001.  This did not stop Tenenbaumfrom downloading and distributing copyrighted works; he insteadbegan using other peer-to-peer networks for the same illegalpurposes.  These networks included AudioGalaxy, iMesh, Morpheus,Kazaa, and Limewire.  Tenenbaum shifted to these other networksafter Napster's termination despite his knowledge that Napster wasforced to close on account of a lawsuit brought against it forcopyright infringement.Tenenbaum continued to download and distributecopyrighted materials through at least 2007.  During that time spanhe accessed a panoply of peer-to-peer networks for these illegalpurposes from several computers.  From 1999 until 2002, heprimarily downloaded and distributed copyrighted works to and fromhis desktop computer at his family's home in Providence.  He lefthome to attend Goucher College in Baltimore, Maryland, in 2002, atwhich point he began using a laptop to download and distributecopyrighted works.  Following his graduation from Goucher in 2006,he began using a second laptop for these purposes in tandem withhis other computers.  Over the duration of Tenenbaum's conduct, heintentionally downloaded thousands of songs to his own computers
-12-
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from other network users.  He also purposefully made thousands ofsongs available to other network users.  He did this in the periodafter lawsuits were brought, and publicized, against individualswho downloaded and distributed music without authorization.  At onepoint in time in 2004 alone, Tenenbaum had 1153 songs on his"shared-directory" on the Kazaa network.   Any of those files5within Tenenbaum's shared directory could be easily downloaded byother Kazaa users.  Although there was no way to determine theexact number of times other users had downloaded files fromTenenbaum's shared directory, it was frequent.  Most of thenetworks Tenenbaum used had a "traffic tab" that informed him ofthe frequency with which other users were downloading his sharedfiles.  Tenenbaum regularly looked at the traffic tab, and headmitted it "definitely wasn't uncommon" for other users to bedownloading materials from his computer.Tenenbaum knew that his conduct, both his downloading anddistribution, was illegal and received warnings the industry hadstarted legal proceedings against individuals.  He received severalwarnings regarding the potential liability his actions carried with
 MediaSentry, the third party firm that Sony retained to5identify individuals engaged in the illegal downloading anddistribution of copyrighted recordings, discovered the 1153 songsin Tenenbaum's Kazaa shared-directory on August 10, 2004. MediaSentry then downloaded portions of 1148 of the 1153 files andverified that the files were the actual songs identified in eachfile's title, and that Tenenbaum had actually made copyrightedmaterials available for unauthorized copying. 

-13-
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them.  While Tenenbaum was at Goucher college in 2002, his father,Dr. Arthur Tenenbaum, called him to warn him that his use of peer-to-peer networks to obtain and distribute music recordings wasunlawful.  Dr. Tenenbaum knew that his son was illegallydownloading music because, prior to leaving for college, Tenenbaumhad showed his father the array of songs that could be downloadedfrom the Kazaa network.  After Dr. Tenenbaum became aware thatlawsuits were being brought against individuals who used file-sharing programs to download and distribute music, he instructedTenenbaum not to continue to engage in such conduct.  Dr. Tenenbaumtestified that, during their conversation, Tenenbaum did not appearconcerned about the consequences of his actions.  Despite hisfather's request, Tenenbaum continued his illegal activity.Tenenbaum also received direct warnings from GoucherCollege.  Each year Tenenbaum received a Goucher student handbookwarning that using the college's network to download and distributecopyrighted materials was illegal, but he did so anyway.  Thehandbook also warned that illegally downloading and distributingmusic files could subject the copyright infringer to up to $150,000of liability per infringement, alerting Tenenbaum to his potentialexposure for violating the law.  The Fall 2003 handbook issued toTenenbaum at the start of his sophomore year cautioned: To avoid the risk of potential lawsuits due tocopyright infringement, the college isadvising students to carefully restrict theuse of file sharing applications to material
-14-
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that is legal to share. . . . Persons found tobe infringed may be held liable forsubstantial damages and attorneys fees. Thelaw entitles a plaintiff to seek statutorydamages of $150,000 for each act of willfulinfringement. . . . In addition, if youviolate copyright law by engaging in filesharing, you may be subject to discipline andother applicable college policy.Tenenbaum received handbooks containing similar language duringeach of his four years at Goucher, but was unfazed and continued. Tenenbaum also knew the college took this seriously andhad itself acted to stop this illegal activity.  By the end of hisundergraduate studies at Goucher, the school had implemented somany technological restrictions on its network--which he knew weredesigned to prevent illegal downloading of music files--that peer-to-peer programs "wouldn't work at all."The Tenenbaums' internet service provider at home inProvidence, Cox Communications, also warned against using theinternet to illegally infringe copyrighted materials.  In 2003, forexample, the terms of service they offered to their customersprohibited customers from using the internet service "to post,copy, transmit or disseminate any content that infringes thepatents, copyrights, trade secrets, trademarks or proprietaryrights of any party."  It further provided that "Cox assumes noresponsibility, and you assume all risks regarding thedetermination of whether material is in the public domain or mayotherwise be used by you for such purposes."
-15-
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In a September 2005 letter, plaintiffs themselvesinformed Tenenbaum that he had been detected infringing copyrightedmaterials and notified him that his conduct was illegal.  Theletter stated: "We are writing in advance of filing suit againstyou in the event that you have an interest in resolving theseclaims."   The letter urged Tenenbaum to consult with an attorney6immediately, and explained that the recording companies wereprepared to initiate a legal action against Tenenbaum because ofthe severe impact of his actions on the industry:Copyright theft is not a victimless crime.People spend countless hours working hard tocreate music -- not just recording artists andsongwriters, but also session players, backupsingers, sound engineers and othertechnicians.  In addition, the music industryemploy thousands of other people, such as CD-plant workers, warehouse personnel, recordstore clerks and developers of legitimateonline music services.  They all depend onsale of recordings to earn a living.  So dorecord companies, which routinely investmillions of dollars to discover and signpromising artists, and then to produce andmarket their recordings. In addition, piracyeats away at the investment dollars availableto fund new music and, in effect, erodes thefuture of music.The letter also instructed Tenenbaum to preserve any relevantevidence including "the entire library of recordings that you have

Tenenbaum contacted Sony as a result of the letter. 6While there were some settlement discussions, the parties wereunable to resolve the matter. -16-
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made available for distribution as well as any recordings you havedownloaded . . . ."7The letter from Sony resulted in a conversation betweenTenenbaum and his mother regarding his use of peer-to-peernetworks.  During that conversation, Tenenbaum claimed that it was"impossible . . . to know" who was responsible for theinfringements referenced in Sony's letter.  Despite these warnings and his knowledge that he was andhad been engaging in illegal activity which could subject him toliability of up to $150,000 per infringement, Tenenbaum continuedthe illegal downloading and distribution of copyrighted materialsuntil at least 2007--a full two years after receiving the letterfrom Sony.  He stopped his activity only after this lawsuit wasfiled against him.Strong evidence established that Tenenbaum lied in thecourse of these legal proceedings in a number of ways.  In hisinitial responses to Sony's discovery requests, Tenenbaumrepresented he "had no knowledge or recollection of online mediadistribution systems used or any dates" of such use.  He alsodenied creating or using the "sublimeguy14@kazaa" account name that
After receiving this letter, Tenenbaum nonetheless took7his laptop computer for repairs and had its operating systemreinstalled and its hard drive reformatted.  At trial, Tenenbaummaintained that he only had work done on the computer because "thething wouldn't run," and that he instructed the computer repairmannot to tamper with the music files stored on his computer. -17-
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he had used to access various peer-to-peer networks, and he deniedany knowledge of whether a peer-to-peer network had been installedon his computer.At trial, however, Tenenbaum admitted that each of thesestatements he had made was false.  He made numerous admissions inhis testimony as to the scope of his conduct from 1999 until 2007. He admitted to installing peer-to-peer networks on his computer,including Kazaa, Limewire, Audio Galaxy, iMesh, and Morpheus, sothat he could download and upload music with "the least amount ofwasted effort."  He admitted that he created the"sublimeguy14@kazaa" user account, downloaded songs from thenetworks using that account, and placed materials in shared folderson those networks so that other users could download the materialsonto their own computers.  On some occasions, he believed he wasthe first person to upload a particular music recording onto thenetwork.  He testified that he placed between 600 and 5,000 songson the Goucher College peer-to-peer network for others to download. He further testified that he also copied illegally downloaded songsonto CDs and USB drives, both for personal use and to give to otherindividuals.  He also explicitly admitted liability for downloadingand distributing the thirty sound recordings at issue in the case. Before the trial, Tenenbaum also attempted to shiftresponsibility for his conduct to other individuals by claimingthey could have used his computer in order to illegally download
-18-
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and distribute the copyrighted works.  These individuals includeda foster child living in his family's home, burglars who had brokeninto the home, his family's house guest, and his own sisters.  Hissisters and others he blamed testified that they had neverillegally downloaded music and had no knowledge of who installedthe file sharing software on Tenenbaum's computer.Finally, when asked at trial about his efforts toattribute the blame for his actions to others, Tenenbaum admittedhis own responsibility: "I used the computer, I uploaded, Idownloaded music, this is what I did, that's how it is, I did it." II.Tenenbaum's Challenges to the Constitutionalityand Applicability of the Copyright ActTenenbaum presents three arguments that he is not subjectto the Copyright Act.  First, Tenenbaum argues that the CopyrightAct is unconstitutional under Feltner v. Columbia PicturesTelevision, Inc., 523 U.S. 340 (1998).  Feltner held that theSeventh Amendment entitles a defendant to have a jury determine theamount of statutory damages under § 504(c), although Congress hadprovided that judges, not juries, would render statutory damageawards.  He argues that Feltner somehow renders the statutorydamages provision unconstitutional until Congress chooses to amendthe statute.Second, Tenenbaum argues that Congress did not intend theAct to impose either liability or statutory damages where the
-19-
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copyright infringements at issue amount to what he calls "consumercopying." Third, Tenenbaum argues that statutory damages areunavailable to Sony because, in his view, statutory damages, as amatter of Congressional intent, cannot be awarded absent a showingof actual harm, and he claims there was no harm.We review such legal and constitutional questions denovo.  United States v. S. Union Co., 630 F.3d 17, 24 (1st Cir.2010).   None of these arguments has merit.A. Constitutionality of the Copyright Act After FeltnerTenenbaum did not clearly make the argument that Feltnerrenders 504(c) unconstitutional to the district court, and so it iswaived.  See Dillon v. Select Portfolio Servicing, 630 F.3d 75, 82(1st Cir. 2011).Even were the argument not waived, it is both wrong andforeclosed by our circuit precedent.  In Segrets, Inc. v. GillmanKnitwear Co., 207 F.3d 56 (1st Cir. 2000), we considered Feltner’simpact on a claim for statutory damages under § 504(c).  We heldthat Feltner required remand to the district court so that a jurycould determine both whether the infringements at issue werewillful and the proper measure of statutory damages, necessarilyrejecting any notion that statutory damages under § 504(c) were nolonger available after Feltner.  Id. at 63.  We followed the samereasoning in Venegas-Hernandez v. Sonolux Records, 370 F.3d 183,
-20-
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191-94 (1st Cir. 2004) (interpreting and applying § 504(c) afterFeltner). Our sister circuits have likewise concluded that Feltnerdid not render § 504(c) unconstitutional. See, e.g., BMG Music v.Gonzalez, 430 F.3d 888, 892-93 (7th Cir. 2005) (upholding statutorydamages award under § 504(c) despite claim that Feltner renderedsuch an award unconstitutional); Columbia Pictures Television, Inc.v. Krypton Broad. of Birmingham, Inc., 259 F.3d 1186, 1192 (9thCir. 2001) (rejecting argument that Feltner rendered "statutorydamages provision of the Copyright Act . . . unconstitutional inits entirety" and concluding Feltner "in no way implies thatcopyright plaintiffs are no longer able to seek statutory damagesunder the Copyright Act").This conclusion is also required by Supreme Court precedent.  Where the Court has found a particular federal statuteto deprive defendants of jury rights in violation of the SeventhAmendment,  the Court has deemed the offending portions of the8statute inoperative while leaving the statute otherwise intact. 
It is also clear that Congress continues to intend that8the Copyright Act be fully operational as to statutory damagesafter Feltner.  Congress amended § 504(c) after the Supreme Courthad decided Feltner.  See Digital Theft Deterrence and CopyrightDamages Improvement Act of 1999, Pub. L. No. 106-160, 113 Stat.1774 (amendment increasing the statutory damage boundaries). "Congress is presumed to be aware of . . . [a] judicialinterpretation of a statute and to adopt that interpretation if itre-enacts a statute without change."  Forest Grove Sch. Dist. v.T.A., 129 S. Ct. 2484, 2492 (2009) (quoting Lorillard v. Pons, 434U.S. 575, 580 (1978)). -21-
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See, e.g., Tull v. United States, 481 U.S. 412, 417 n.3 (1987)(upholding enforceability of Clean Water Act even though "[n]othingin the language of the . . . Act or its legislative history impliesany congressional intent to grant defendants the right to a jurytrial" and the Seventh Amendment required that defendants be givensuch a jury trial right).B. The Copyright Act and "Consumer-Copier" and Publisher-Copier Copyright InfringementTenenbaum argues to us that Congress never intended forthe Copyright Act to impose liability or statutory damages againstwhat he calls "consumer copiers."  That argument was not presentedto the district court and is waived.9Even were the argument not waived, it must fail.  Westart with the inaccuracy of the labels that Tenenbaum's argumentuses.  Tenenbaum is not a "consumer-copier," a term he neverclearly defines.  He is not a consumer whose infringement wasmerely that he failed to pay for copies of music recordings whichhe downloaded for his own personal use.  Rather, he widely andrepeatedly copied works belonging to Sony and then illegallydistributed those works to others, who also did not pay Sony. Further, he received, in turn, other copyrighted works for which he
Although in the district court Tenenbaum raised the9argument that the Copyright Act does not extend to consumer conductas a reason why the jury’s statutory damage award should bereduced, he did not present the argument, as he does here, as abasis to exempt his actions from liability altogether.-22-
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did not pay.  Nor can Tenenbaum assert that his was merely a "non-commercial" use and distribution of copyrighted works as thoseterms are used elsewhere in the Act.   His use and distribution was10for private gain and involved repeated and exploitative copying.Our analysis begins with the language of the Act, whichwe "construe . . . in its context and in light of the termssurrounding it."  Succar v. Ashcroft, 394 F.3d 8, 23 (1st Cir.2005) (quoting Leocal v. Ashcroft, 543 U.S. 1, 9 (2004)) (internalquotation marks omitted).  "It is well established that, when thestatutory language is plain, we must enforce it according to itsterms."  Jimenez v. Quarterman, 555 U.S. 113, 118 (2009).     In addition to the factual inaccuracy of his labels,Tenenbaum's argument that the Copyright Act immunizes his conductfrom liability is contradicted by the plain language of thestatute.  The Copyright Act does not make the distinctions he urgesbetween "consumer" and "non-consumer" infringement of copyrighted
In the criminal infringement context, Congress has10extended liability to, inter alia, those who infringe "for purposesof commercial advantage or private financial gain."  17 U.S.C.§ 506.  Congress has made it clear, however, that this designationapplies even absent direct monetary profit.  See 17 U.S.C. § 101. It has defined "financial gain" to include "receipt, or expectationof receipt, of anything of value, including the receipt of othercopyrighted works."  Id.Under the "fair use" exception, which is not available toTenenbaum, what constitutes a commercial use has also beeninterpreted broadly.  See A&M Records, Inc. v. Napster, Inc., 239F.3d 1004, 1015 (9th Cir. 2001) ("Direct economic benefit is notrequired to demonstrate a commercial use. Rather, repeated andexploitative copying of copyrighted works, even if the copies arenot offered for sale, may constitute a commercial use.").-23-
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materials by copying and distribution.  Instead, the Act rendersthose, like Tenenbaum, who use or distribute a copyrighted workwithout authorization liable in copyright.  Indeed, the Act doesnot use the term "consumer" at all, much less as a term excludedfrom the category of infringers.  Rather, the statute refers to"anyone" as potential infringers.  17 U.S.C. § 501(a).The Act explicitly grants owners of "works ofauthorship"  exclusive rights to, inter alia, "reproduce the11copyrighted work in copies or phonorecords" and "distribute copiesor phonorecords of the copyrighted work to the public by sale orother transfer of ownership, or by rental, lease, or lending."  17U.S.C. § 106.  By the plain language of § 106, copyright owners,like Sony, have the exclusive right to reproduce copyrighted worksin copies or phonorecords and to distribute those copies orphonorecords.The Copyright Act contains no provision that could beinterpreted as precluding a copyright owner from bringing an actionagainst an infringer solely because the infringer was a consumer of
Sound recordings constitute "works of authorship" that11receive copyright protection.  See 17 U.S.C. § 102(a)(7).  Tenenbaum implies that digital media should be treateddifferently than conventional music recordings.  However, 17 U.S.C.§ 102(a) makes no such distinction, and in fact explicitly providesthat copyright protection exists "in original works of authorshipfixed in any tangible medium of expression, now known or laterdeveloped, from which they can be perceived, reproduced, orotherwise communicated, either directly or with the aid of amachine or device."  (Emphasis added).  -24-
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the infringed products or acted with a so-called noncommercialpurpose in his distribution of the works to others.  Apart from thereality that the facts of record support neither characterization, 17 U.S.C. § 501(a) provides that "anyone who violates any of theexclusive rights of the copyright owner as provided by sections 106through 122 . . . is an infringer of the copyright."  (Emphasisadded).  Further, under 17 U.S.C. § 501(b), "the legal orbeneficial owner of an exclusive right under a copyright isentitled . . . to institute an action for any infringement of thatparticular right committed while he or she is the owner of it." (Emphasis added).  Had Congress intended to limit copyright actionsagainst so-called "consumer infringers" as Tenenbaum hypothesizes,it easily could have done so.  See Ali v. Fed. Bureau of Prisons,552 U.S. 214, 227-28 (2008).  Instead, subject to exceptions notrelevant here, it extended liability to "anyone" who violates acopyright owner's exclusive rights and allowed those owners topursue actions against "any infringement."  17 U.S.C. § 501(emphasis added).Moving from liability to damages, Tenenbaum's argumentthat statutory damages are not available here is also refuted bythe plain statutory language.  Section 504 provides that "aninfringer of copyright is liable for either . . . the copyrightowner's actual damages and any additional profits of the infringer. . . or statutory damages."  (Emphasis added).  The statute does
-25-
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not condition the availability of either set of damage calculationson whether the offending use was by a consumer or for commercialpurposes or not.Congress drew distinctions in the Copyright Act where itmeant to do so.  For example, it distinguished between willful andnon-willful infringements, subjecting willful infringers to ahigher cap on statutory damage awards.  See 17 U.S.C. § 504(c). Where Congress wanted the Act to draw distinctions basedon the nature of the use it also did so explicitly, such as withthe fair use defense.  See 17 U.S.C. § 107 (providing for fair uselimitation on owner's exclusive rights and identifying the "purposeand character of the use" including "whether such use is of acommercial nature or is for nonprofit educational purposes" as afactor to consider in determining applicability of fair uselimitation).12Further, where Congress intended to create otherexceptions for solely personal or non-commercial use, it did soexpressly.  In two amendments which do not apply here, it drew suchdistinctions: (1) the Sound Recording Act of 1971, Pub. L. No.92-140, 85 Stat. 391, which fully extended federal copyrightprotections to sound recordings but exempted certain reproductionsof sound recordings made for personal use, and (2) the Audio Home
Tenenbaum does not claim on appeal that his conduct falls12under the fair use doctrine. -26-
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Recording Act of 1992 (AHRA), Pub. L. No. 102-563, 106 Stat. 4237,codified at 17 U.S.C. § 1001 et seq., which provided someexemptions in other situations from copyright liability forinfringements "based on the noncommercial use by a consumer."   1713U.S.C. § 1008.   These statutes refute Tenenbaum's argument.14Because Congress has enumerated a set of expressexceptions, rules of statutory interpretation instruct thatCongress intended to make no other exceptions than those specified. See Tenn. Valley Auth. v. Hill, 437 U.S. 153, 188 (1978) (findingunder maxim expressio unius est exclusio alterius that enumeratedexceptions are the sole exceptions intended within the EndangeredSpecies Act); see also Russello v. United States, 464 U.S. 16, 23(1983) ("[W]here Congress includes particular language in onesection of a statute but omits it in another section of the sameAct, it is generally presumed that Congress acts intentionally andpurposely in the disparate inclusion or exclusion.") (quoting
See Sony Corp. of Am. v. Universal City Studios, Inc.,13464 U.S. 417, 430 n.11 (1984) (declining to express an opinion onscope of 1971 Act's exceptions for noncommercial uses).  To take the point further, although the AHRA created14immunity for some unauthorized, noncommercial uses of copyrightedmaterials, Congress explicitly declined to extend immunity toindividuals who use home computers to copy copyrighted materials. See 17 U.S.C. § 1001(3); see also Recording Indus. Ass'n of Am. v.Diamond Multimedia Sys., Inc., 180 F.3d 1072, 1078 (9th Cir. 1999)("Under the plain meaning of the [AHRA's] definition of digitalaudio recording devices, computers (and their hard drives) are notdigital audio recording devices because their 'primary purpose' isnot to make digital audio copied recordings.").-27-
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United States v. Wong Kim Bo, 472 F.2d 720, 722 (5th Cir. 1972))(internal quotation marks omitted).The clarity of the statutory text compels the rejectionof Tenenbaum's arguments.  When a statute speaks with clarity to anissue, "judicial inquiry into the statute’s meaning, in all but themost extraordinary circumstance, is finished."  Estate of Cowart v.Nicklos Drilling Co., 505 U.S. 469, 475 (1992).  It is not withinthe province of the courts to rewrite Congressional statutes: thattask is "for Congress to accomplish by further legislation." United States v. Harriss, 347 U.S. 612, 620 (1954); see also Loganv. United States, 552 U.S. 23, 26-27 (2007) (refusing to stray fromstatutory text).Asking us to ignore the text and the plain meaning of thestatute, Tenenbaum argues Congress was unaware that suits like thiscould be brought and so could not have intended the statute toapply here.  The argument is wrong both on the law and on thefacts. Congress did contemplate that suits like this were withinthe Act.  Congress last amended the Copyright Act in 1999 toincrease the minimum and maximum awards available under § 504(c). See Digital Theft Deterrence and Copyright Damages Improvement Actof 1999, Pub. L. No. 106-160, 113 Stat. 1774.  At the time,Congress specifically acknowledged that consumer-based,noncommercial use of copyrighted materials constituted actionable
-28-
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copyright infringement.  Congress found that "copyright piracy ofintellectual property flourishes, assisted in large part by today'sworld of advanced technologies," and cautioned that "the potentialfor this problem to worsen is great."  H.R. Rep. No. 106-216, at 3(1999).  Indeed, the legislative history directly addresses thisconcern: By the turn of the century the Internet isprojected to have more than 200 million users,and the development of new technology willcreate additional incentive for copyrightthieves to steal protected works.  The adventof digital video discs, for example, willenable individuals to store far more materialthan on conventional discs and, at the sametime, produce perfect secondhand copies. . . .Many computer users are either ignorant thatcopyright laws apply to Internet activity, orthey simply believe that they will not becaught or prosecuted for their conduct.  Also,many infringers do not consider the currentcopyright infringement penalties a real threatand continue infringing, even after acopyright owner puts them on notice that theiractions constitute infringement and that theyshould stop the activity or face legal action.In light of this disturbing trend, it ismanifest that Congress respond appropriatelywith updated penalties to dissuade suchconduct. H.R. 1761 increases copyrightpenalties to have a significant deterrenteffect on copyright infringement. Id.   15

Tenenbaum argues that the 1999 Amendment pre-dated the15widespread use of peer-to-peer networking sites, and observes thatthe 1999 Digital Theft Deterrence Act was first introduced in May1999, a full month before the launch of Napster's file sharingnetwork.  Again, the factual premise is wrong.  The Act was notsigned into law until December 1999, at which point Napster wasitself operational.  -29-
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Even earlier, in 1997, Congress had explicitly amendedthe criminal component of the Copyright Act to make clear thatcriminal liability for copyright infringement can be imposed evenif an infringer's use of a copyrighted material is noncommercial. See No Electronic Theft Act (NET Act), Pub. L. No. 105-147, 111Stat. 2678.  The NET Act was enacted in response to United Statesv. LaMacchia, 871 F. Supp. 535 (D. Mass. 1994), in which a courthad barred prosecution of a student charged with wire fraud becauseeven though he enabled others to download copyrighted softwareapplications at no cost, he received no commercial gain from hisactivities and the criminal statute precluded prosecution wherethere was no commercial benefit conferred.Congress made clear that it enacted the NET Act to"criminalize[] computer theft of copyrighted works, whether or notthe defendant derives a direct financial benefit from the act(s) ofmisappropriation, thereby preventing such willful conduct fromdestroying businesses, especially small businesses, that depend onlicensing agreements and royalties for survival."  H.R. Rep. 105-339, at 5 (1997).

Moreover, Congress had in 1997 already acknowledged theadvent of "audio-compression" technologies that "permit[]infringers to transmit large volumes of CD-quality music over theinternet" in enacting the No Electronic Theft Act, Pub. L. No. 105-147, 111 Stat. 2678.  See H.R. Rep. No. 105-339, at 4 (1997).       -30-
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Tenenbaum's argument that we may ignore the plainlanguage of the statute and Congressional intent because relativelyfew lawsuits were brought against those in his position also goesnowhere.  Again, both the factual and legal contentions are wrong. Even if we assume that copyright owners have historicallychosen first to litigate against the providers of new technologiesof reproduction and dissemination rather than the users of thosenew technologies, see Tussey, Technology Matters: The Courts, MediaNeutrality, and New Technologies, 12 J. Intell. Prop. L. 427(2005), that may best be explained by the owners using a cost-benefit analysis, and says nothing about Congressional intent. Historically, the costs of prosecuting infringement actions againstindividual users could be thought by owners to have exceeded thebenefits.  That the copyright owners have turned to litigationagainst individual infringers only underscores that the balance ofthe copyright holder's cost-benefit analysis has been altered aspeer-to-peer networks and digital media become more prevalent.   In any event, the argument is legally irrelevant.  TheSupreme Court has expressly instructed that courts apply theCopyright Act to new technologies.  In Sony Corp. of America v.Universal City Studios, Inc., 464 U.S. 417 (1984), the Courtinstructed that courts must "[a]pply[] the copyright statute, as itnow reads, to the facts as they have been developed" even thoughCongress might ultimately "take a fresh look at this new
-31-
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technology, just as it so often has examined other innovations inthe past."  Id. at 456. The Supreme Court has made clear that it is particularlyimportant for courts to take this tack when faced with novelCopyright Act issues.  "[F]rom its beginning, the law of copyrighthas developed in response to significant changes in technology,"and as "new developments have occurred in this country, it has beenthe Congress that has fashioned the new rules that new technologymade necessary."  Id. at 430-31.  We reject Tenenbaum's invitationto usurp Congress's legislative authority and to disregard bindingSupreme Court precedent.C. Statutory Damages under 17 U.S.C. § 504 and Actual HarmTenenbaum next argues that the statutory damagesprovision is nonetheless inapplicable because, in his view, as amatter of law there can be no statutory damages where "harm causedby a particular defendant has not been proved."  Again, he is wrongboth as a matter of law and on the facts of record.The district court properly rejected Tenenbaum'sproffered interpretation of § 504.  Section 504 clearly sets forthtwo alternative damage calculations a plaintiff can elect: actualdamages and statutory damages.  See 17 U.S.C. § 504(a) (providingthat "an infringer of copyright is liable for either . . . thecopyright owner's actual damages and any additional profits of theinfringer . . . or statutory damages") (emphasis added).  
-32-
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Under § 504(b), a plaintiff may elect to receive "theactual damages suffered by him or her as a result of theinfringement, and any profits of the infringer that areattributable to the infringement and are not taken into account incomputing the actual damages."  Alternatively, under § 504(c), "the copyright owner mayelect, at any time before final judgment is rendered, to recover,instead of actual damages and profits, an award of statutorydamages for all infringements involved in the action, with respectto any one work."  (Emphasis added).  The statute makes clear thatstatutory damages are an independent and alternative remedy that aplaintiff may elect "instead of actual damages."Section 504's text reflects Congress's intent "to givethe owner of a copyright some recompense for injury done him, in acase where the rules of law render difficult or impossible proof ofdamages or discovery of profits."  Douglas v. Cunningham, 294 U.S.207, 209 (1935).  The Supreme Court explained that before statutorydamages were available, plaintiffs, "though proving infringement,"would often be able to recover only nominal damages and the"ineffectiveness of the remedy encouraged willful and deliberateinfringement."  Id.  The Supreme Court has since reaffirmed that"[e]ven for uninjurious and unprofitable invasions of copyright thecourt may, if it deems it just, impose a liability within statutorylimits to sanction and vindicate the statutory policy."  F.W.
-33-
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Woolworth Co. v. Contemporary Arts, 344 U.S. 228, 233 (1952)(upholding statutory damage award of $5,000 for infringement evenwhen actual damages of only $900 were demonstrated); see also L.A.Westermann Co. v. Dispatch Printing Co., 249 U.S. 100, 106 (1919)(finding the language chosen by Congress "shows that somethingother than actual damages is intended--that another measure is tobe applied in making the assessment").16Tenenbaum's argument also rests on the faulty assertionthat Sony did not offer evidence of the harm it suffered as aresult of Tenenbaum's conduct.  Tenenbaum downloaded the thirtycopyrighted works at issue and distributed those works toinnumerable network users.  Sony presented extensive testimonyregarding the loss in value of the copyrights at issue thatresulted from Tenenbaum's conduct, and the harm of Tenenbaum'sactions to itself and the recording industry, including reducedincome and profits, and consequent job loss to employees.III.Tenenbaum's Challenges to the Jury InstructionsTenenbaum challenges the district court's juryinstructions on several grounds, all but one of which were notpreserved for appeal, and all of which fail.
The statute at issue in L.A. Westermann Co. v. Dispatch16Printing Co., 249 U.S. 100 (1919), contained the phrase "in lieu ofactual damages."  By contrast, 17 U.S.C. § 504(c) provides thatstatutory damages are available "instead of actual damages andprofits."  The point is the same.-34-
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We review preserved challenges to jury instructions denovo, and "look to the challenged instructions in relation to thecharge as a whole, 'asking whether the charge in its entirety--andin the context of the evidence--presented the relevant issues tothe jury fairly and adequately.'"  Kennedy v. Town of Billerica,617 F.3d 520, 529 (1st Cir. 2010) (quoting Goodman v. BowdoinColl., 380 F.3d 33, 47 (1st Cir. 2004)).  Even if the instructionswere erroneous, we reverse only if the error "is determined to havebeen prejudicial based on a review of the record as a whole." Mass. Eye & Ear Infirmary v. QLT Phototherapeutics, Inc., 552 F.3d47, 72 (1st Cir. 2009).  Absent adequate objections to the instructions, ourreview is for plain error, which requires that Tenenbaum show (1)that there was error, (2) that it was plain, (3) that it likelyaltered the outcome, and (4) that it was sufficiently fundamentalto threaten the fairness, integrity or public reputation of thejudicial proceedings.  Gray v. Genlyte Grp., Inc., 289 F.3d 128,134 (1st Cir. 2002); Estate of Keatinge v. Biddle, 316 F.3d 7, 16(1st Cir. 2002).   "The standard is high, and 'it is rare indeedfor a panel to find plain error in a civil case.'"  Diaz-Fonseca v.Puerto Rico, 451 F.3d 13, 36 (1st Cir. 2006) (quoting Chestnut v.City of Lowell, 305 F.3d 18, 20 (1st Cir. 2002) (en banc) (percuriam)).
-35-
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A. Tenenbaum's Preserved Challenge to the District Court's Instruction as to the Statutory Damage Range Under § 504(c)Tenenbaum's only preserved instructional challenge isthat the district court erred by instructing the jury about therange of statutory damages available to Sony under § 504(c).   The17district court instructed the jury that "[t]he Copyright Actentitles a plaintiff to a sum of not less than $750 and not morethan $30,000 per act of infringement (that is, per sound recordingdownloaded or distributed without license) as you consider just." The court further instructed: "If you find that the defendant'sinfringement of a copyrighted work was willful, the Copyright Actentitles a plaintiff to a sum of not less than $750 and not morethan $150,000 per act of infringement (that is, per sound recordingdownloaded or distributed without license), as you consider just."The court then instructed as to a set of non-exhaustive factorsthat the jury might wish to consider in issuing its award,including:the nature of the infringement; thedefendant's purpose and intent, the profitthat the defendant reaped, if any, and/or the
The statutory damage range was also set forth on the jury17verdict form.  "District courts have 'considerable discretion aboutthe formulation, nature, and scope of the issues' on a specialverdict form."  Uphoff Figueroa v. Alejandro, 597 F.3d 423, 434(1st Cir. 2010) (quoting 9B Wright, Miller & Kane, Federal Practiceand Procedure § 2506, at 119 (2d ed. 1995)).  Because we concludethat the district court did not err in instructing the jury of thestatutory damage range under § 504(c), Tenenbaum's like challengeto the jury verdict form also fails.  -36-
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expense that the defendant saved; the revenuelost by the plaintiff as a result of theinfringement; the value of the copyright; theduration of the infringement; the defendant'scontinuation of infringement after notice orknowledge of copyright claims; and the need todeter this defendant and other potentialinfringers.Tenenbaum does not object to that portion of the instructions.   Tenenbaum argues that the statutory damage range shouldnot have been disclosed to the jury and that the instructionspresented the statutory damage range "unmoored from the overallstatutory scheme and the context of other cases."  Tenenbaumproposes that instead the district court should only haveinstructed the jury to return an award the jury deemed "just" andthen the court should have adjusted the award to fall within thestatutory range after the jury made its determination.  Thisargument is, of course, at considerable tension with Tenenbaum'sargument that damages within the statutory range areunconstitutional.The instruction given as to the statutory damage rangewas an accurate statement of the law and clearly informed the juryof the range of damages it could award under § 504(c).  As suchthere was no error.  See United States v. Mardirosian, 602 F.3d 1,10 (1st Cir. 2010) (upholding jury instructions because they"provided a clear, accurate description of the substantive law"). It is commonplace for courts to explicitly instructjuries of the maximum and minimum statutory damage awards permitted
-37-
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under § 504(c).  See, e.g., In re Frye, No. 08-1055, 2008 WL8444822, at *3 (B.A.P. 9th Cir. Aug. 19, 2008) (noting jury awardedthe statutory maximum under § 504(c)); Yurman Design, Inc. v. PAJ,Inc., 93 F. Supp. 2d 449, 462 (S.D.N.Y. 2000) (noting plaintiffelected to seek statutory damages, "and the jury was providedinstructions concerning such damages"), rev'd in part on othergrounds, 262 F.3d 101 (2d Cir. 2001).  Several model federal juryinstructions also explicitly enumerate the range of statutorydamages under 504(c).  See, e.g., 3B K. O'Malley, J. Grenig & W.Lee, Federal Jury Practice and Instructions--Civil § 160.93 (5thed. 2011) (including within model the instruction that "plaintiff. . . has elected to recover 'statutory damages' instead ofplaintiff's actual damages and profits" and that "[u]nder theCopyright Act, plaintiff . . . is entitled to a sum of not lessthan $750 or more than $30,000 as you consider just"); NinthCircuit Manual of Model Civil Jury Instructions § 17.25 (includingwithin model the instruction that the "amount you may award asstatutory damages is not less than $750, nor more than $30,000 foreach work you conclude was infringed"); Holbrook & Harris, ABAModel Jury Instructions: Copyright, Trademark, and Trade DressLitigation § 1.7.7 (2008) (same).  Each set of model juryinstructions also notes that the maximum statutory damage awardunder § 504(c) is increased if the defendant's copyrightinfringement is determined to be willful.  Cf. Fraser v. Major
-38-
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League Soccer, L.L.C., 284 F.3d 47, 62 (1st Cir. 2002) (noting thatdistrict court's instructions tracked ABA model jury instructionsin rejecting objection to instructions). There is no viable argument that the instruction violatedCongressional intent.  Where Congress has sought to prevent juriesfrom knowing that their awards will be reduced to be withinstatutory caps, it has explicitly said so in the relevant statute. See, e.g., 42 U.S.C. § 1981a(c)(2) (providing that "the court shallnot inform the jury of the limitations" on awards of damages inintentional employment discrimination cases under Title VII). There is no such prohibition here.Tenenbaum nonetheless argues that because Congressinitially enacted the statute on the understanding that judges, notjuries, would award statutory damages, it must be error to tell thejury what the limits are.   He also argues that the Supreme Court18"failed to provide any structure for guiding the jury's use of thewide power shifted to it" within its holding in Feltner that theSeventh Amendment entitles a defendant to have a jury determine theamount of § 504(c) damages.  Feltner, however, raises no objectionto a jury's being informed of the statutory range.  In any case,this argument is simply a variant of Tenenbaum's claim that Feltner
Citing psychological studies but not law, Tenenbaum18argues that informing the jury of the statutory damage range wasreasonably likely to have had an "anchoring effect" thaterroneously skewed the jury's award determination.-39-
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somehow renders § 504(c) inoperable, which we have alreadyrejected. Moreover, after Feltner, had Congress wished to preventjuries from being informed of the bottom and top ranges ofpermissible statutory damages, it easily could have done so. Instead, Congress amended the statute after Feltner to expand therange of damages, and did so without placing any limitation as tohow courts should instruct juries in such cases.  See Digital TheftDeterrence and Copyright Damages Improvement Act of 1999, Pub. L.No. 106-160, 113 Stat. 1774. The district court's instructions on the range ofstatutory damages were not erroneous, let alone prejudicial.B. Tenenbaum's Remaining Challenges to the Jury InstructionsTenenbaum raises a series of unpreserved additionalobjections to the jury instructions which we review for plainerror. 1. The Unpreserved Challenge that the District Court Should Have First Determined then Instructed the Jury on the Court's Assessment of Constitutional Limits on the AwardTenenbaum argues that the district court erred by onlyinstructing the jury as to the statutory boundaries for the damagesaward and failing, sua sponte, to inform the jury of theconstitutional boundaries for the award.  Tenenbaum asked for nosuch instruction, and the argument is waived.  Even had theargument not been waived, there was no error.
-40-
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Inherent in his argument is the proposition that beforea case goes to the jury, the trial court must make its ownassessment of the constitutional limits on damages and so instructthe jury.  That is exactly backwards.  See St. Louis, I.M. & S. Ry.Co. v. Williams, 251 U.S. 63, 66-67 (1919) (consideringconstitutional limits on statutory damage award after jury issuedaward).  Tenenbaum's proposal itself could raise Seventh Amendmentconcerns about judicial usurpation of the jury's function.  Therewas no error. 2. The Unpreserved Argument that the District Court Was Required to Instruct the Jury Not to Consider Injury Suffered by Other Recording Companies or Injuries Caused by Copyright Infringers Other Than          TenenbaumThe district court properly instructed the jury onTenenbaum's conduct and the plaintiffs' harms the jury couldconsider in making its determination.  It specifically listed thenature of Tenenbaum's infringement, Tenenbaum's purpose and intent,the "revenue lost by the plaintiff as a result of theinfringement," the duration of the infringement, and thedefendant's continuation of infringement after learning of thecopyright claims.Tenenbaum argues that the district court sua sponteshould have provided additional instruction to focus the jury. Again, the argument is waived.  Even were it not waived, the courtdid not err.  Tenenbaum appears to be arguing that the jury also
-41-
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had to be told it could not consider damages resulting from theillegal downloading and distribution of copyrighted materialssuffered by other recording companies besides the named plaintiffsor from other unrelated filesharing by others.   This is a19hypothetical concern, not a real one in this case.    Tenenbaum purports to rely on language in Philip MorrisUSA v. Williams, 549 U.S. 346, 357 (2007), that where there is asignificant risk that the jury might take into account harm causedto non-party victims by the defendant, "a court, upon request, mustprotect against that risk." (Emphasis added). Tenenbaum made nosuch request to the trial court.   Nor does he point to any20

He argues that because Sony offered testimony regarding19the harmful effects all filesharing, not just Tenenbaum'sinfringements, has had on the recording industry at large, and notonly the named plaintiffs, the court was required to instruct thejury sua sponte to "consider only harms by the named defendant thatflowed to the named plaintiffs."Tenenbaum has twice waived this argument.  First, we20reject his assertion that he preserved it by offering the followingproposed jury instructions: "While there may be evidence relatingto other downloading and sharing, the only issue of infringement orfair use that is before you concerns these . . . songs . . . .[Y]ou may only award damages, if any, as to those . . . songs." This did not inform the court that Tenenbaum sought an instructionregarding harm done by other infringers or suffered by otherrecording companies given that Tenenbaum engaged in otherdownloading and sharing beyond the thirty songs at issue.  See Linnv. Andover Newton Theological Sch., Inc., 874 F.2d 1, 5 (1st Cir.1989) ("If there is a problem with the instructions, the judge mustbe told precisely what the problem is, and as importantly, what theattorney would consider a satisfactory cure.")  Moreover, after the court gave the jury its instructions,Tenenbaum raised no objection on these grounds whatsoever.  "[E]venif the initial request is made in detail, the party who seeks butdid not get the instruction must object again after the-42-
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authority that requires a court to provide a Philip Morris-typeinstruction sua sponte.Philip Morris does not help him, in any event.  There wasnot a substantial risk of the jury's going astray.  The court'sentirely correct instruction foreclosed that risk.  The jury wasnever urged to consider damages (1) caused by other copyrightinfringers or (2) suffered by other recording companies.  Indeed,in his closing argument, Tenenbaum's counsel made clear that "it'swhat Joel did that is here in issue and [the question is] what'sappropriate in response to what Joel did," and Sony's counsellikewise stated that applying damages for "what Joel did" was"exactly what we want you to do."  The court's jury instructions asa whole focused exclusively on Tenenbaum's actions and theresulting harm to the plaintiffs. 3. The Unpreserved Argument that the District Court Was Sua Sponte Required to Additionally Instruct that Statutory Damages Could Not Be Awarded UnlessThey Were Related to Actual DamagesThe district court did instruct the jury to issue anaward within the statutory range that it deemed to be just, andhighlighted a number of factors it could use for guidance. Tenenbaum argues that the district court erred by failing, suasponte, to add an additional instruction that as a matter of law
instructions are given but before the jury retires fordeliberations."  Gray v. Genlyte Grp., Inc., 289 F.3d 128, 134 (1stCir. 2002). -43-
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statutory damages cannot be awarded unless reasonably related toactual damages.Tenenbaum's argument fails the first step of the plainerror analysis.  His proposed instruction itself would have beenerror.  In § 504, Congress drew a plain distinction between actualand statutory damages, making it clear that the availability ofstatutory damages is not contingent on the demonstration of actualdamages.  See 17 U.S.C. § 504.  Statutory damages are availableeven for "uninjurious and unprofitable invasions of copyright." F.W. Woolworth Co., 344 U.S. at 233.  We join our sister circuits, who have rejected similarobjections to jury instructions.  See New Form, Inc. v. TekilaFilms, Inc., 357 F. App'x 10, 11-12 (9th Cir. 2009) ("There is norequired nexus between actual and statutory damages under 17 U.S.C.§ 504(c)."); Superior Form Builders, Inc. v. Dan Chase TaxidermySupply Co., 74 F.3d 488, 496-97 (4th Cir. 1996); see also Lowry'sReports, Inc. v. Legg Mason, Inc., 302 F. Supp. 2d 455, 460 (D. Md.2004) (rejecting argument that court should have instructed thejury "that the amount of statutory damages should bear a reasonablerelationship to actual damages").

-44-
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4. The Unpreserved Argument that the District Court Erred in Instructing the Jury that Finding WillfulInfringement Under § 504 Only Requires a Finding that a Defendant Knowingly Infringed Copyrighted MaterialsFinally, Tenenbaum challenges the district court'sinstruction that "willful infringement" "means that a defendant hadknowledge that his actions constituted copyright infringement oracted with reckless disregard for the copyright holder's rights." The argument is wrong and is based on a misreading of the statute.Tenenbaum argues that, as used in § 504, a "willfulinfringement" must require more than a showing that the defendanthad knowledge his actions constituted copyright infringement.  Heargues this must be so because non-willful infringement itselfrequires the defendant to have had such knowledge.  As a result,merely requiring that an infringement be "knowing" to be "willful"would eliminate the distinction between non-willful and willfulinfringements that Congress sought to create in enacting § 504.   Tenenbaum's argument rests on the false premise thatknowledge is an element of non-willful copyright infringement underthe Copyright Act.  To the contrary, the Act contains norequirement that a particular violation of copyright be knowing toconstitute a non-willful infringement.   See 17 U.S.C. § 501; see21

17 U.S.C. § 504(c)(2)'s so-called "innocent infringement"21provision does not lend support to Tenenbaum's theory thatknowledge is an element for non-willful infringement under the Act. A defendant cannot prove that he or she qualifies for a reductionof damages under § 504(c)(2) merely by showing that he or she-45-
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also Fitgerald Publ'g Co. v. Baylor Publ'g Co., 807 F.2d 1110, 1113(2d Cir. 1986) ("Under § 501(a) intent or knowledge is not anelement of infringement.").  We join our sister circuits who have unanimously androutinely found that an infringement is willful under § 504 if itis "knowing."  See, e.g., Bridgeport Music, Inc. v. UMG Recordings,Inc., 585 F.3d 267, 278 (6th Cir. 2009) (rejecting challenge tojury instruction that, under § 504(c), "[a]n infringement iswillful when a defendant engaged in acts that infringed a copyrightand knew that those actions may infringe the copyright")(alteration in original); Zomba Enters., Inc. v. Panorama Records,Inc., 491 F.3d 574, 584 (6th Cir. 2007); Lyons P'ship, L.P. v.Morris Costumes, Inc., 243 F.3d 789, 799-800 (4th Cir. 2001).  Cf.Yurman Design, Inc., 262 F.3d at 111 (finding plaintiff is "notrequired to show that the defendant had knowledge that its actionsconstitute[d] an infringement" for infringement to be willful under§ 504(c) so long as defendant recklessly disregarded the risk ofinfringement)(citation omitted)(internal quotation marks omitted). The district court correctly instructed the jury.  Therewas no error as to the finding of liability against Tenenbaum.   
lacked knowledge that his or her actions constituted copyrightinfringement. Rather, a plaintiff may still recover the fullmeasure of statutory damages available for non-willful infringementeven against an unknowing infringer if the infringer had "reason tobelieve that his or her acts constituted an infringement ofcopyright."  17 U.S.C. § 504(c)(2) (emphasis added).      -46-
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IV.The District Court's Bypassing of Common Law Remittitur andReducing the Award on Disputed Constitutional GroundsAfter handling the trial with great skill, the districtcourt committed reversible error when, after the jury awardedstatutory damages, it bypassed the issue of common law remittitur,and instead resolved a disputed question of whether the jury'saward of $22,500 per infringement violated due process, and decideditself to reduce the award.  The court declined to adhere to thedoctrine of constitutional avoidance on the ground that it feltresolution of a constitutional due process question was inevitablein the case before it.  A decision on a constitutional due processquestion was not necessary, was not inevitable, had considerableimpermissible consequences, and contravened the rule ofconstitutional avoidance.  That rule had more than its usual importin this case because there were a number of difficultconstitutional issues which should have been avoided but wereengaged. Facing the constitutional question of whether the awardviolated due process was not inevitable.  The district court shouldfirst have considered the non-constitutional issue of remittitur,which may have obviated any constitutional due process issue andattendant issues.  Had the court ordered remittitur of a particularamount, Sony would have then had a choice.  It could have acceptedthe reduced award.  Or, it could have rejected the remittitur, in
-47-
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which case a new trial would have ensued.  See 11 Wright, Miller &Kane, Federal Practice and Procedure § 2815, at 160 (2d ed. 1995). In reaching and deciding that due process constitutionalquestion, the district court also unnecessarily decided severalrelated constitutional issues.  The court determined that thestatutory damage award was effectively a punitive damage award fordue process purposes and applied the factors set forth in BMW v.Gore, 517 U.S. 559 (1996), to assess its constitutionality.  Thecourt declined to apply the Williams standard the Supreme Court hadpreviously applied to statutory damage awards.  See Tenenbaum, 721F. Supp. 2d at 103.  The district court's tack also led tounnecessary resolution of Seventh Amendment issues.  The decisionto reduce the jury's award without offering Sony a new trialimplicitly presupposed that, in reducing a statutory damage awardissued by a jury, a court need not offer plaintiffs the option ofa new jury trial in order to comport with the Seventh Amendment.  The United States, concerned with defending theconstitutionality of the Copyright Act and its statutory damageprovision, argues that the district court erred by unnecessarilyreaching Tenenbaum's constitutional challenge to the award andbypassing the question of common law remittitur.   The United22

On appeal, both Tenenbaum and Sony argue error, but22neither challenges the district court's decision to bypass thequestion of common law remittitur.  They instead focus on whetherthe court chose the correct due process standard to evaluatewhether the award was so excessive as to violate the constitution.-48-
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States alternatively argues that, if the due process issue werereached, the district court was required to apply the Williams dueprocess standard.  The United States points out an inferior federalcourt may not displace the Supreme Court's on point holding.  TheUnited States also raises Seventh Amendment concerns. We agree with the position of the United States that thedistrict court erred when it prematurely reached a constitutionalquestion of whether the jury's award was excessive so as to violatedue process.  We reverse the reduction of the award, reinstate theoriginal jury verdict and award, and remand for consideration ofthe common law remittitur question.A. District Court Damages ProceedingsWe provide a more detailed review of the relevantdistrict court proceedings.After the jury verdict awarding Sony $22,500 perinfringement, Tenenbaum filed a motion for a new trial orremittitur pursuant to Federal Rule of Civil Procedure 59.  Absenta grant of a new trial, he sought remittitur to the statutoryminimum.  Tenenbaum argued the court should use the standard thatremittitur is appropriate where the result of the award is "grossly
Tenenbaum argues the Gore factors provide the correct due processanalysis and that even the reduced award violates due process underthat standard.  Sony argues that the Williams due process standardmust apply, that under it the original award issued by the jurynever violated due process, and that the district court erred inreducing the award. -49-
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excessive, inordinate, shocking to the conscience of the court, orso high that it would be a denial of justice to permit it tostand."  Correa v. Hosp. S.F., 69 F.3d 1184, 1197 (1st Cir. 1995)(quoting Segal v. Gilbert Color Sys., Inc., 746 F.2d 78, 81 (1stCir. 1984)) (internal quotation marks omitted).  Tenenbaumseparately argued the award was unconstitutionally excessive underthe standard for reviewing punitive damage awards articulated inGore. Sony opposed, arguing there was no factual basis for aremittitur given both the evidence and that the evidence had to betaken in the light most favorable to the prevailing party.  See  E.Mountain Platform Tennis, Inc. v. Sherwin-Williams Co., 40 F.3d492, 502 (1st Cir. 1994).  It also argued that the district courtlacked authority to displace a jury verdict which was in thestatutory range set by Congress and that to hold otherwise wouldviolate the Seventh Amendment.  With regard to Tenenbaum's dueprocess arguments, Sony argued that Williams set forth the properstandard, and not Gore.  Sony also argued that under either theWilliams or Gore standards, the award was not unconstitutionallyexcessive.The United States took a different approach.  It took noposition on whether Tenenbaum had met the standard for remittitur(or a new trial).  Rather, the United States stated that the canonof constitutional avoidance required the district court to first
-50-
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consider the question of common law remittitur, regardless ofwhether the award merited remittitur or not.  If the court didaddress the constitutional question, the United States argued thatthe standard set forth in Williams was appropriate and that thecourt should reject the Gore guideposts for assessing punitivedamages because punitive damages are a distinct remedy fromstatutory damages.  The United States also took the position thatan award within the Copyright Act's statutory damage rangecomported with due process.At the hearing on Tenenbaum's motion, the court askedcounsel for plaintiffs to hypothesize as to what his clients'position would be if the court were to order a reduction orremittitur of the award.  Understandably, plaintiffs' counsel didnot take a firm position; he said his clients would have toconsider the amount and other factors but thought it unlikely sucha remittitur would be acceptable.  If there were a remittitur,then, he said, the court could not reach the due process questionof an excessive award because to do so would deprive plaintiffs oftheir Seventh Amendment right to a jury trial.  Plaintiffs alsoargued that on the evidence, there was no basis for remittitur.   At that hearing, the United States repeated its positionthat the court was required to decide the remittitur question firstin order to avoid any constitutional issues and that if plaintiffsrejected remittitur, the remedy was a new trial; the court could
-51-
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not go on to decide a constitutional due process issue as to theaward.  If the court did decide a constitutional due process issueas to the excessiveness of the award, the government argued, it wasrequired to apply Williams, which had not been overruled. Rejecting the position of the United States, the courtbypassed remittitur, reached a constitutional due process issue,and ruled the award excessive under Gore.  It reduced the awardfrom $675,000 to $67,500 and did not give plaintiffs the option ofa new trial.The court stated its reason for bypassing the decision oncommon law remittitur.  It treated plaintiffs' statements at thehearing as foreclosing any possibility of plaintiffs acceptingremittitur, regardless of what amount the court might set for theaward and despite plaintiffs' stated and careful reservations onthe point.  See Tenenbaum, 721 F. Supp. 2d at 88.  From this, thecourt reasoned that a new trial was inevitable; it then assumedthat a jury would inevitably award a damages sum which would leadTenenbaum to again raise a constitutional excessiveness challenge,and that the court which heard the new trial would then have toconsider those and other objections again.   Id.  From these23

These reasons are based on assumptions, not facts.  Sony23could not have decided its course of action if remittitur wereallowed unless it knew the amount.  Further, if Sony chose a newtrial on damages, no one knows what sum a new jury would award, orwhether that award would be challenged as excessive.  -52-
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assumptions, the court reasoned it might as well decide thoseissues then and there.   Id.24B. The District Court Erred by Unnecessarily Reaching and Deciding the Question of Whether the Jury's Award Was Unconstitutionally ExcessiveThe principle of constitutional avoidance, rooted inArticle III as well as in principles of judicial restraint, and inthis case implicating the Due Process Clause and the SeventhAmendment right to jury trial, governs both this court and thedistrict court and requires that we vacate and remand.  It is bedrock that the "long-standing principle ofjudicial restraint requires that courts avoid reachingconstitutional questions in advance of the necessity of decidingthem."  Lyng v. Nw. Indian Cemetery Protective Ass'n, 485 U.S. 439,445 (1988); see also Camreta v. Greene, 131 S. Ct. 2020, 2031(2011) (noting rule that courts must avoid resolving constitutionalquestions unnecessarily).  "[P]rior to reaching any constitutionalquestions, federal courts must consider nonconstitutional groundsfor decision."  Buchanan v. Maine, 469 F.3d 158, 172 (1st Cir.2006) (quoting Gulf Oil Co. v. Bernard, 452 U.S. 89, 99 (1981))(internal quotation marks omitted).  No valid reason justified
The district court also attempted to justify its decision24to bypass remittitur by making certain rulings on the merits of theconstitutional issue.  For example, the district court reasonedthat the "differences between the [Gore and Williams] approachesare, in practice, minimal[,]" a disputed issue.  Sony BMG MusicEntm't v. Tenenbaum, 721 F. Supp. 2d 85, 101 (D. Mass. 2010). -53-
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abandonment of this doctrine in this case.  The abandonment of therule instead thrust the case into a thicket of constitutionalissues it was not necessary to enter.It was not necessary for the district court to reach theconstitutional question of whether the jury's award of $22,500 perinfringement was so excessive as to violate due process.  If thedistrict court had ordered remittitur, there would have been anumber of possible outcomes that would have eliminated theconstitutional due process issue altogether, or at the very leastmaterially reshaped that issue.The issue of whether the award violated due process andthe Seventh Amendment issue would both have been eliminated ifremittitur had been ordered and Sony had accepted the remittedaward.  Alternatively, if remittitur had been ordered but Sony haddeclined the remitted award, a new trial would have ensued.  Thejury could have issued an award that would not have led Tenenbaumto again seek a reduction on either common law remittitur or dueprocess grounds.Even if Sony had declined any remitted award given andopted for a new trial, even if a different jury issued a comparableaward, and even if Tenenbaum once again moved to reduce the awardon constitutional grounds, it was still premature for the court toreach the constitutional question before that process had beencarried out.  A new trial could have materially reshaped the nature
-54-
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of the constitutional issue by altering the amount of the award atissue or even the evidence on which to evaluate whether aparticular award was excessive.In this way, reaching the constitutional question beforeordering remittitur not only contravened the doctrine ofconstitutional avoidance, it also led the court to addressquestions that had not yet been fully developed.  Federal courts donot answer such hypothetical questions.  See Aetna Life Ins. Co. v.Haworth, 300 U.S. 227, 241 (1937) (Under Article III, judicialpower is constrained to "real and substantial controvers[ies]admitting of specific relief through a decree of a conclusivecharacter, as distinguished from an opinion advising what the lawwould be upon a hypothetical state of facts"); see also Bisbal-Ramos v. City of Mayaguez, 467 F.3d 16, 27 (1st Cir. 2006)(vacating district court's reduction of compensatory damages,remanding so that court may issue remittitur, and refusing toaddress constitutionality of punitive damage award because, uponremand, plaintiff might opt for a new trial and "it would bepremature . . . to approve a punitive damages award based on thecompensatory award from the first trial").The path the court chose unnecessarily embroiled it inseveral issues of a constitutional dimension.  The first waswhether the due process standard for statutory damage awardsarticulated by the Supreme Court in Williams was applicable.  The
-55-

Case: 10-1883     Document: 00116261863     Page: 55      Date Filed: 09/16/2011      Entry ID: 5580613



next was whether, if there was leeway and reason to bypass theWilliams standard, the Gore standard, some combination of Williamsand Gore, or some other standard should be used to evaluate whetherthe statutory damage award violated due process.  We brieflydescribe the two due process standards to demonstrate the nature ofthe question to be avoided.In Williams, the Supreme Court considered a challenge toan Arkansas statute that subjected railroads to penalties of "notless than fifty dollars, nor more than three hundred dollars andcosts of suit," for each offense of charging passengers fares thatexceeded legal limits.  See Williams, 251 U.S. at 64 (quoting ActApril 4, 1887 (Laws 1887, p. 227; Kirby's Digest, 1904, § 6620);Act March 4, 1915 (Laws 1915, p. 365; Kirby & Castle's Digest,1916, § 8094)) (internal quotation marks omitted).  After the St.Louis, I.M. & S. Railroad collected a fare from two passengers of66 cents more than the law allowed, the passengers brought suitpursuant to the statute.  251 U.S. at 63.  Each passenger obtaineda judgment of 75 dollars plus fees--an award, like the jury's awardat issue here, well within the statutory range.  Id.  The railroadchallenged the statutory award as unconstitutionally excessiveunder the Due Process Clause.  Id.The Court acknowledged that the Due Process Clause"places a limitation upon the power of the states to prescribepenalties for violations of their laws," but noted that "States
-56-
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still possess a wide latitude of discretion in the matter."  Id. at66.  This is so, the court reasoned, because "the power of theState to impose fines and penalties for a violation of itsstatutory requirements is coeval with government; and the mode inwhich they shall be enforced, whether at the suit of a privateparty, or at the suit of the public, and what disposition shall bemade of the amounts collected, are merely matters of legislativediscretion."  Id. (quoting Mo. Pac. Ry. Co. v. Humes, 115 U.S. 512,523 (1885)) (internal quotation marks omitted).Given the latitude conferred upon legislatures to imposestatutory penalties, the Court rejected the railroad's due processargument.  The Court articulated that a statutory damage awardviolates due process only "where the penalty prescribed is sosevere and oppressive as to be wholly disproportioned to theoffense and obviously unreasonable."  Id. at 66-67.Gore and its progeny address the related but distinctissue of when a jury's punitive damage award is so excessive as toviolate due process. See Gore, 517 U.S. at 574.  The Court,animated by the principle that due process requires that civildefendants receive fair notice of the severity of the penaltiestheir conduct might subject them to, id., identified three factorsto guide a court's consideration of whether a punitive damage awardis so excessive as to deprive a defendant of due process: (1) thedegree of reprehensibility of the defendant's conduct, id. at 575-
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80, (2) the ratio of the punitive award to the actual or potentialharm suffered by the plaintiff, id. at 580-83, and (3) thedisparity between the punitive award issued by the jury and thecivil or criminal penalties authorized in comparable cases, id. at583-85. In Copyright Act award cases, there are many questionsregarding the relationship between Gore's guideposts for reviewingpunitive damage awards and the Williams standard for reviewingstatutory damage awards.  One is the relationship between thepurposes of statutory damages under the Copyright Act as opposed tothe purpose of punitive damages.  Another concerns the limits orcontours of possible ranges of awards under the differentstandards.  Further, both Williams and Gore concerned limitationson state-authorized awards of damages, and did not concernCongressionally set awards of damages, which Congress is authorizedto do under its Article I powers.  This fact in turn raisesconcerns about intrusion into Congress's power under Article 1,Section 8 of the Constitution.We note that in Gore, the Supreme Court did not overruleWilliams.  See Rivers v. Roadway Express, Inc., 511 U.S. 298, 312(1994) (hierarchical relationship of Supreme Court to lower courtsmandates that where "the Court has spoken, it is the duty of othercourts to respect that understanding of the governing rule oflaw").  Nor has the Supreme Court to date suggested that the Gore
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guideposts should extend to constitutional review of statutorydamage awards.  The concerns regarding fair notice to the partiesof the range of possible punitive damage awards present in Gore aresimply not present in a statutory damages case where the statuteitself provides notice of the scope of the potential award.  Andthe only circuit court of which we are aware to directly addressthe issue declined to apply Gore in this context and insteadapplied the Williams test.  See Zomba Enters., Inc. v. PanoramaRecords, Inc., 491 F.3d 574, 587 (6th Cir. 2007).  Cf. Parker v.Time Warner Entm't Co., 331 F.3d 13, 22 (2d Cir. 2003) (suggesting,in dicta, that Gore might govern due process review of statutorydamage awards).Had the district court ordered remittitur and not reachedthe constitutional question, it would not have needed to considerthese issues or determine the relevant standard for assessing theconstitutionality of a Copyright Act statutory damage award.A decision based on remittitur, under which a new trialmust be granted if plaintiffs do not accept the remitted award,also would have avoided another complicated constitutionalquestion, which we describe briefly.That issue arises under the Seventh Amendment, and iswhether a statutory damage award under the Copyright Act may be
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reduced without offering the plaintiffs a new trial.   Neither this25court nor the Supreme Court has directly addressed the issue, butthe Court's Feltner decision must be taken into account.The usual rule for a general damage award is that a courtmay not reduce a jury's verdict and effectively impose a remittiturwithout affording a plaintiff "the option of a new trial when itenter[s] judgment for the reduced damages."  Hetzel v. PrinceWilliam Cnty., 523 U.S. 208, 211 (1998); see also Dimick v.Schiedt, 293 U.S. 474, 486-87 (1935) (affirming remittitur power ofcourts but noting that where a verdict is set aside, the partiesretain their right to have a jury determine the measure ofdamages); Kennon v. Gilmer, 131 U.S. 22, 29 (1889) (finding thatunder the Seventh Amendment a court has no authority to reexaminefacts determined by a jury, or to enter "according to its ownestimate of the amount of damages which the plaintiff ought to haverecovered . . . an absolute judgment for any other sum than thatassessed by the jury").  Citing Hetzel, we have held a trialcourt's reduction in compensatory damages must, to avoid SeventhAmendment error, allow the plaintiff a new trial.  Bisbal-Ramos,467 F.3d at 26 (reversing and remanding for consideration of
The Seventh Amendment provides that, "In Suits at common25law, where the value in controversy shall exceed twenty dollars,the right of trial by jury shall be preserved, and no fact tried bya jury, shall be otherwise re-examined in any Court of the UnitedStates, than according to the rules of the common law."  U.S.Const. amend. VII. -60-
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remittitur where trial court had reduced compensatory damageswithout offering plaintiffs new trial).By contrast, there is law indicating that a punitivedamage award may be reduced on due process grounds (withoutoffering plaintiffs a new trial) without running afoul of theSeventh Amendment.  The Supreme Court's punitive damagesjurisprudence suggests as much, but the question has not beendirectly addressed by the Court.  See State Farm Mut. Auto. Ins.Co. v. Campbell, 538 U.S. 408 (2003) (finding punitive damage awardviolated due process); Gore, 517 U.S. 559 (same).  Some circuits,including our own, have found that "a court may reduce an excessiveaward of punitive damages without giving the plaintiff the optionof a new trial."  Bisbal-Ramos, 467 F.3d at 27 (collecting cases);see also Mendez-Matos v. Municipality of Guaynabo, 557 F.3d 36, 52(1st Cir. 2009) ("If we find an award 'grossly excessive,' we mayascertain the amount of punitive award that is appropriate andorder the district court to enter judgment in such amount.").  Butneither Bisbal-Ramos nor Mendez-Matos decided the question as to astatutory damages award.26In bypassing remittitur and reducing the jury's awardwithout offering Sony a new trial, the district court assumed that
Additionally, some courts have suggested that even under26Gore, a court must give plaintiff the option of a new trial when itreduces a punitive damages award on due process grounds.  See S.Union Co. v. Irvin, 563 F.3d 788, 790 (9th Cir. 2009); Lee v.Edwards, 101 F.3d 805, 813 (2d Cir. 1996).-61-
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statutory damage awards should be treated largely as punitive, notcompensatory, awards for Seventh Amendment purposes.  But statutorydamages, unlike punitive damages, have both a compensatory andpunitive element.  See 17 U.S.C. § 504(c); Feltner, 523 U.S. at 352("[A]n award of statutory damages [under § 504(c)] may servepurposes traditionally associated with legal relief, such ascompensation and punishment.");  F.W. Woolworth Co., 344 U.S. at233 ("The statutory rule, formulated after long experience, notmerely compels restitution of profit and reparation for injury butalso is designed to discourage wrongful conduct."). Further, the Supreme Court's analysis of a differentSeventh Amendment issue in Cooper Industries, Inc. v. LeathermanTool Group, Inc., 532 U.S. 424, 437 (2001) suggests that punitivedamage awards do not implicate the Seventh Amendment for reasonsthat do not apply to statutory damage awards.  In Cooper, the Courtobserved that the Seventh Amendment provides only that "no facttried by a jury, shall be otherwise re-examined in any Court of theUnited States, than according to the rules of the common law," U.S. Const. amend. VII (emphasis added), and reasoned that "thelevel of punitive damages is not really a 'fact' 'tried' by thejury," Cooper Indus., 532 U.S. at 437 (quoting Gasperini v. Ctr.for Humanities, Inc., 518 U.S. 415, 459 (1996) (Scalia, J.,dissenting)) (internal quotation mark omitted).  But statutorydamage awards are different.  In Feltner, the Supreme Court
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determined that "the Seventh Amendment provides a right to a jurytrial on all issues pertinent to an award of statutory damagesunder § 504(c) of the Copyright Act, including the amount itself." Feltner, 523 U.S. at 355.   The point here is not for us to decide these issues, butmerely to describe them to show the importance of adherence to thedoctrine of constitutional avoidance.  The courts of appeals arelikewise bound by that doctrine, and we are required to apply ithere.27

Sony rather weakly asserts remittitur is not available27where, as here, an award falls within a prescribed statutory range.We do not take as given the questionable proposition that inenacting the Copyright Act, Congress intended to eliminate thecommon law power of the courts to consider remittitur.  Common lawremittitur has roots deep in English and American jurisprudence. See Honda Motor Co. v. Oberg, 512 U.S. 415, 424-26 (1994); Dimickv. Schiedt, 293 U.S. 474, 482-83 (1985) (citing Blunt v. Little,Fed. Cas. No. 1,578, 3 Mason 102 (1822) (Story, J.)).  We see noreason to think Congress meant to override this aspect of thecommon law.In the post-Feltner amendment of the Copyright Act, Congresssaid nothing evidencing an intent to eliminate remittitur.  SeeDigital Theft Deterrence and Copyright Damages Improvement Act of1999, Pub. L. No. 106-1060, 113 Stat. 1774.  Congress is presumedto legislate incorporating background principles of common lawunless it indicates to the contrary.  See Bd. of Trs. of LelandStanford Junior Univ. v. Roche Molecular Sys., Inc., 131 S. Ct.2188, 2196 (2011) (rejecting statutory interpretation thatconflicts with "two centuries of patent law"); Astoria Fed. Sav. &Loan Ass'n v. Solimino, 501 U.S. 104, 109 (1991) ("Congress isunderstood to legislate against a background of common-lawadjudicatory principles.").  Further, the principle of remittituris embodied in Federal Rule of Civil Procedure 59.  Thus, thedistrict court's decision not to consider remittitur as requestedappears to be contrary to Congressional intent.
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V.ConclusionThis was a difficult and contentious case and the partiesreceived a fair trial from an admirably patient and able districtjudge. We affirm the finding of liability against Tenenbaum andin favor of plaintiffs.  We affirm the injunctive relief.  We have,inter alia, rejected Tenenbaum's arguments that the Copyright Actis unconstitutional under Feltner, 523 U.S. 340, that the Actexempts so-called "consumer copying" infringement from liabilityand damages, that statutory damages under the Act are unavailablewithout a showing of actual harm, that the jury's instructions werein error, and his various trial error claims.We vacate the district court's due process damages ruling and reverse the reduction of the jury's statutory damages award. We reinstate the jury's award of damages and remand forconsideration of plaintiff's motion for common law remittitur basedon excessiveness.28If, on remand, the court allows any reduction throughremittitur, then plaintiffs must be given the choice of a new trialor acceptance of remittitur.
If the district court determines that the jury's award28does not merit common law remittitur, the court and the partieswill have to address the relationship between the remittiturstandard and the due process standard for statutory damage awards,should the issue continue to be raised.  -64-
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So ordered. Costs are awarded to plaintiffs.   
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