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I sncrroN r. sHoRT TrrLE; TABLE oF cotltEltrs.

2 (a) SHonr Trrr,p.-This Aet may be cited as the

3 "Foreign Intelligence Surveillance Act of 1978 Amend-

4 ments Act of 2008" or the "FISA Amendments Act of

5 2009".

6 (b) Te¡lB op Colrolrrs.-The table of eontents for

7 this Aet is as follows:

Sec. l. Short title; table of contents.

TITIJE I--FOREIGN I NTEI,IJIGE NCE SURVE IIJI,ANCE

Sec. 101. ¡\dditional procedures regarding certain persons outside thc Unit¿d
St¿æs.

See. 102. Statement, of exclusive means by whieh electronic su¡veillance a¡d
interception of certain communications may be conducted.

Sec. 103. Submitt¿l to Congress of certain court orders uncler the Foreign In-
telligence Surveillance Act of 1928.

See. 104. þplications for eourt orders.
Sec. 105. Issuance of an order.
Sec. 106. Use of inJormation.
Sec. 107. Amendments for physical searrhes.
sec. 108. amendments for emerçncy peu registers and trap and trace devices.
Sec. 109. Foreign Intelligence Suneillance Court.
Sec. ll0. Weapons of mass destruction.

TITLE II_PROTECTIO}IS FOR ELECTR,ONIC COMMUNICATION
SERVICE PROVIDERS

201. Procedu¡es for implementing statutory defenses under the Foreign
Intelligence Surveillanæ Act, of lg?8.

202. Technical amendments.

TITLE UI_REVIEW OF PR,EVIOUS ACTIONS

Sec. 301. Review of previous actions.

Sec.

Sec.

Sec.

Sec.

Sec.

Sec.

TITIJE NT--OTHER PROVISIONS

401. Severability.
402. Effective date,
403. Bepeals.
404. Transition procedures.
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,

1 TITLE I-FOREIGN
2 IhTTELLIGENCE SUR\ZEILI,AIVCE
3 snc. tot. ADDTTToNAL pRocEDrIREs REcARDINc cERTATN

4 PERs¡oNs oursIDE THE uNTTED sTATEs.

5 (a) IN GnNpzur,.-The Foreign Intelligence Surveil-

6 lance Act of 1978 (50 U.S.C. 1801 et seq.) is amended-

7 (1) by striking title WI; and

8 (2) by adding after title VI the following new

9 title:

10 ,TITLE VII_ADDITIONAL PROCE-
11 DIIRES REGARDING CERTAIN
12 PERSONS OUTSIDE THE
13 UNITED STATES
14 "sEC. zor. DEFTMTIoNs.

15 "(a) Iw GnNprur,.-The terms ,agent of a foreign

16 power', 'Attorney GeneraJ', 'eontents', ,electronie surveil-

17 lanee', 'foreign intelligence information', ,foreign power,,

18 'person', 'United States', and 'United States person' have

19 the meanings given sueh terms in section 101, excep[ as

20 specifically provided in this title.

21 "(b) AlnrrloNAl DnnrumroNs.-

22 "(1) CoNcREssroNAL rNTEr,r,rcENCE coMMrr-

23 TEES.-The term 'congressional intelligence commit-

24 tees' means-

flVl 0\061 308\061 308.221.xmr
June 13, 2008 (5:24 p.m.)
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"(A) the Select Committee on Intelligence

of the Senate: and

"(B) the Permanent Select Committee on

Intelligence of the House sf l{(rpresentatives.

"(2) FonarcN TNTELTTIGENcE suRvEILLANcE

COURT; COtlRT.-The terms'Foreign Intelligence

Surveillance Court' and 'Cour[' mean the court es-

tablished bJ' section 103(a).

"(3) Fonprct¡ iNTEIJLIGENcE suRVEIITLANCE

COURT OF REVIE\M; COURT OF RE]rrEw.-The terms

'Foreign Intelligence Surueillance Court of Review'

and 'Court of Review' mean the court established bv

section 103(b).

"(4) ElpctnoNrc coMMUNrcATroN snRrrrcø

PRovrDER,.-The term 'electronie communication

service provider' means-

"(A) a teleeommunications carrier, as that

term is defined in section 3 of the Communica-

tions Act of 1934 (47 U.S.C. 158);

"(B) a provider of electronic communiea-

tion service, as that term is defined in seetion

2510 of title 18, United States Code;

"(C) a provider of a remote eomputing

serviee, as that term is defined in section 2711

of title 18, United States Code;

(4O7s39t9)
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4.

I "(D) any other communication sen'ice pro-

2 vider who has access to rvire or eìectronic eom-

3 munications either as such eommunications are

4 transmitted or as such comnunications are

5 stored; or

6 "(E) an offreer, employee, or agent of an

7 entity described in subparagraph (A), (B), (C),

8 or (D).

9 "(5) I¡¡rpr,r,renlrcp coMMUNrry.-The term

10 'intelligence community' has the meaning given the

11 term in section 3(4) of the National Security Act of

12 1947 (50 U.S.C. 40Ia(4)).

13 .¡gnc. z0z. pRocEDuREs FoR TARGETTNG cER'rAtN pER.

14 soNs outtslDr THE TTNITED srArES orHER

15 THANUNTTEDsTATESpERsoNS.

16 "(a) AuruoRrz¿.TroN.-Notwithstanding any other

17 provision of law, upon the issuance of an order in accord-

18 ance with subsection (iX3) or a determination under sub-

19 section (c)(2), the Attorney General and the Direetor of

20 National Intelligenee may authorize jointly, for a period

2l of up to 1 year from the effective date of the authoriza-

22 tion, the targeting of persons reasonably believed to be lo-

23 eated outside the United States to aequire foreign intel-

24 ligence information.

f :W1 0\061 308\061 308.22i.xmt
June 13, 2008 (5:24 p.m.)
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I "(b) LIum¡uoNS.-An acquisition authorized under

2 subsection (a)-
3 "(1) may not intentionally target any person

4 known at the time of acquisition to be located in the

5 United States;

6 "(2) may not intentionally target a person rea-

7 sonably believed to be located outside the United

8 States if the purpose of such acquisition is to target

9 a particu-lar, known person reasonably believed to be

l0 in the United States;

l l "(3) may not intentionally target a Unit€d

1,2 States person reasonably believed to be loeated out-

13 side the Urúted States;

14 "(4) may not intentionally acquire any commu-

15 nication as to which the sender and all intended re-

16 cipients are kno.rvn at the time of the aequisition to

17 be located in the United States; and

18 "(5) shall be condueted irr a manner consistent

t9 with the fourth amendment to the Constitution of

20 the United States.

21 "(c) CoNnucr oFAceulsruoN.-

22 "(1) Iw GENERATJ.-An acquisition authorized

23 under subseetion (a) may be conducted only in ac-

24 cordance ïr¡ith-

f :\V10\061308\061 308.221 .xml
Jun€ 13,20O8 (5:24 p.m.)
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"(A) a ceÉification in accordance with sub-

section (g), as soon as such certification is sub-

mitted in aceordance with such subseetion: and

"(B) the targeting and minimization proce-

dures adopted in accordance with subsections

(d) and (e).

" (2) DnrnRilrrNATroN.-A determination under

this paragraph is a determination by the Attorney

General and the Direetor of National Intelligence

that exigent eircumstances exist because, without

immediate implementation of an authorization under

paragraph (1), intelligence important to the national

security of the United States may be lost or not

timely acquired and time does not permit the

issuance of an order pursuant to subsection (i)(B)

prior to the implementation of such authorization.

"(3) TTwUNG oF DETERMTNATToN.-The Attor-

ney General and the Director of National Intel-

ligence may make the determination under para-

graph (3)-

"(A) before the submission of a certifi-

cation under subsection (g); or

"(B) by amending a certification pursuant

to subseetion (iXl)(C) at any time during

(,10753919)
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which judicial review under subsection (i) of

such certification is pending.

"(4) ColsrRucrroN.-Nothing in titìe I shall

be construed to require an application for a court

order under such title for an acquisition that is tar-

geted in aeeordance with this seetion at a person

reasonably believed to be located outside the United

States.

"(d) T¡ncETrNG Pnocptun¡s..-

"(1) RgqUTREMENT To ADopr.-The Attorney

General, in consultation with the Director of Na-

tional Intelligence, shall adopt targeting procedures

tìrat are reasonably desig:ned to-
"(A) ensure that any acquisition author-

ized under subsection (a) is limited to targeting

persons reasonably believed to be located out-

side the United States; and

"(B) prevent the intentional acquisition of

any conrmunication as to which the sender and

all intended recipients are known at the time of

the aequisition to be located in the United

States.

"(2) Juorcur, Ruyrnw.-The procedures re-

quired by paragraph (1) shall be subject to judicial

review pursuant to subseetion (i).
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I
1 "(e) MrumzlTroN Pnocoounus.-

2 "(1) RBqUTnBMENT To ADopr.-The Attorney

3 General, in consultation rvith the Director of Na-

4 tional Intelligence, shall adopt minimization proce-

5 dures that meet the definition of minimization proce-

6 dures under section 101(h) or section 301(4), as ap-

7 propriate, for acquisitions authorized under sub-

8 section (a).

9 "(2) Juorcrer, Rnulpw.-The minimization

10 procedures required by paragraph (1) shall be sub-

1l jeet to judicial review pursuant to subsection (i).

12 "(f) GuroEr,rNES FoR CoMpr,rrANcE Wrrn Lr¡nr¡-

13 rroNs.-

14 "(1) RnqurR.oMENT To ADopr.-The Attorney

15 General, in consultation with the Direetor of Na-

16 tional Intelligence, shall adopt guidelines to ensure-

17 "(A) compliance with the limitations in

18 subsection (b); and

19 "(B) that an application for a court order

20 is filed as required by this Act.

2l "(2) SunmssroN oF curDEr,rNES.-The Attor-

22 ney General shall provide the guidelines adopted

23 pursuant to paragraph (1) to.-
24 "(A) the congressional intelligence commit-

25 tees;

f:Vl 0\06 1 308\061 308.221.xm|
June 13,2008 (5:24 p.m.)
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"(B) the Committec on thc Judiciary of

the Senate;

"(C) the Committee on the Judiciary of

the House of Representatives; and

"(D) the Foreign Intelligence Surveillance

Court.

"(g) ConrrFrcATroN.-

"(1) Ilr GENER¿I.-

"(A) RBeurRüMENT.-Subject to subpara-

graph (B), prior to the initiation of an acquisi-

tion authorized under subsection (a), the Attor-

ney General and the Director of National Intel-

ligence shaJl provide to the l'oreign Intelligence

Surveillance Court, under oath, a written cer-

tifrcation and any supporting affidavit, under

seal, in accordance with this subsection.

"(B) ExceprroN.-If the Attorney Gen-

eral and the Director of National Intelligence

make a determination under subsection (e)(2)

and time does not permit the submission of a

certification under this subsection prior to the

authorization referred to in such subsection, the

Attorney General and the Director of National

Intelligence shall submit to the Court a certifi-

cation for sueh authorization as soon as prac-

(40753919)



I

2

3

4

5

6

7

8

9

10

1l

1,2

13

14

15

r6

t7

t8

19

20

2L

22

23

24

f:W1 0\061 308\061 308.221.xm|
June 13,2008 (5:24 p.m.)

F:\PKBVNT\FISA2007UI3773PROP 003.)ß,f L lDiscussion DraftJ

10

ticable but in no event later than 7 dal's after

such determination is made.

"(2) RequrnnuENTS.-A eertification made

under this subsection shall-

"(A) attest that-

"(i) there are reasonable procedures

in place that have been approved, have

been submitted for approval, or will be

submitted \Mith the eertifieation for ap-

proval by the Foreign Intelligence Sun'eil-

lance Court-

"(I) for ensuring that the acqui-

sition authorized under subsection (a)

is targeted at persons reasonably be-

lieved to be located outside the United

States; and

"(II) to prevent the intentional

acquisition of any communication as

to which the sender and all intended.

recipients are known at the time of

the acquisition to be located in the

United States;

"(ii) the minimization proeedures to

be used rvith respect to sueh aequisition-

(407539r9)
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"(I) meet the definition of mini-

mization procedures under section

101(h) or seetion 301(4), as appro-

priate; and

"(II) have been approved, have

been submitted for approval, or wilì be

submitted \¡¡ith the eertification for

approval b¡r the Foreign Intelligence

Surveillance Court;

"(iii) guidelines have been adopted in

accordance with subsection (f) to ensure

compliance with the limitations in sub-

section (b) and to ensure that applications

for court orders are filed if required by

this Act;

"(iv) the procedures and guidelines re-

ferred to in clauses (i), (ii), and (iü) are

consistent with the requirements of the

fourth amendment to the Constitution of

the United States;

"(v) a significant pwpose of the ac-

quisition is to obtain foreign intelligence

information;

"(vi) the acquisition involves obtaining

the foreign intelligence information ftom or

(407s39r9)
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L2

u'ith the assistance of an electronic com-

munication sen¡ice provider; and

"(vii) the aequisition complies rvith

the limitations in subsection (b);

"(B) include the procedures adopted in ac-

cordance with subsections (d) and (e);

"(C) be supported, as appropriate, by the

afflrdavit of any appropriate official in the area

of national security who is-
"(i) appointed by the President, by

and with the consent of the Senate; or

"(ii) the head of an element of the in-

telligence community;

"(D) include-

"(i) an eff'ective date for the author-

ization that is at least 30 days after the

submission of the written certification to

the court; or

"(ii) if the acquisition has begun or

the effeetive date is less than 30 days after

the submission of the written cerbification

to the court, the date the aequisition began

or the eft'ective date for the acquisition;

and
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"(E) if the Attorney General and the Di-

rector of National Intelligence make a deter-

mination under subsection (c)(1)(A)(ii), include

a statement that such determination has been

made.

"(3) Cn¡xcn rN EFFECTTyE DATe.-The At-

torney General and the Director of National Intel-

ligence may advance or delay the effective date re-

ferred to in paragraph (2)(D) by submitting an

amended certification in accordance lvith this sub-

seetion to the Foreign Intelligence Surveillanee

Court for review pursuant to subsection (i).

"(4) LnnrATIoN.-A certification made under

this subseetion is not required to identiff the specific

facilities, places, premises, or property at which the

acquisition authorized under subseetion (a) will be

directed or conducted.

"(5) MerNrnx¡¡ccp oF cnnrrFtcATroN.-The

Attorney General or a designee of the Attorney Gen-

eral shall maintain a copy of a certification made

under this subsection.

"(6) Rsvmw.-The certification required by

this subsection shall be subject to judicial review

pursuant to subsection (i).

f tV1 0\061 308\061 308.221.xm|
Juno t3,2008 (5:24 p.m.)
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"(h) DrnpcrrllEs AND JuDrcrAr REWEw oF DrREC-

TTSES.-

"(1) AurnoRlTy.-With respect to an acquisi-

tion authorized under subsection (a), the Attorney

General and the Director of National Intelligence

may direct, in rvriting, an electronic communication

sewice provider to-
"(A) immediately provide the Government

u¡ith aìl information, facilities, or assistance

necessary to aceomplish the acquisition in Ð"

manner that will protect the secrecy of the ac-

quisition and produce a minimum of inter-

ference with the serviees that such eleetronic

eommunication service provider is providing to

the target of the aequisition; and

"(B) maintain under security proeedures

approved by the Attorney General and the Di-

rector of National Intelligenee any records con-

cerning the acquisition or the aid furnished that

such electronic communication service provider

wishes to maintain.

"(2) CoupnNs¡.TroN.-The Government shall

compensate, at the prevailing rate, an electronic

eommunieation service provider for providing infor-

f:V1 0\061 308\O61 308.221.xm1
Jun6 13,2008 (5:24 p.m.)
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mation, facilities, or assistance pursuant to para-

sraph (1).

"(3) Rpr,sASE FRoM LIABrrrrry.-No cause of

action shall lie in any court against any electronic

communication service provider for providing any in-

formation, facilities, or assistance in accordance with

a directive issued pursuant to paragraph (1).

" (4) Ctttl,LENerNc oF DIREcrr\rES.-

"(A) Aurnonrry ro cIrALrrENGE.-An

eleetronic communieation service provider re-

ceiving a directive issued pursuant to paragraph

(1) may challenge the directive by filing a peti-

tion with the F'oreign Intelligence Surveillance

Court, which shall have jurisdiction to review

such a petition.

"(B) AsslcwupNr.-The presiding judge

of the Court shall assign the petition filed

under subparagraph (A) to 1 of the judges serv-

ing in the pool established by section 103(e)(1)

not later than 24 hours after the flling of the

petition.

"(C) Sreuoanos FoR RDrrTEw-A judge

considering a petition to modiff or set aside a

directive may grant such petition only if the

judge finds that the directive does not meet the

(407s39t9)
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requirements of this sectiún, or is otherwise un-

lawful.

"(D) Pnoco¡uRps FoR INTTIAL RE-

vIEV/.-A judge shall eonduet an initial reviev/

of a petition filed under subparagraph (A) not

later than 5 days after being assigned such pe-

tition. If the judge determines that the petition

does not consist of claims, defenses, or other

legal contentions that are warranted by existing

law or by a nonfrivolous argument for extend-

ing, modifuing, or reversing existing law or for

establishing new law, the judge shall imme-

diately deny the petition and affirm the direc-

tive or any part of the direetive that is the sub-

ject of the petition and order the recipient to

comply with the direetive or any part of it.

Upon making such a determination or promptþ

thereafber, the judge shall provide a written

statement for the record of the reasons for a

determination under this subparagraph.

"(E) PRocpounss FoR pIrEN.aBy RE-

wpw.-If a judge determines that a petition

described in subparagraph (A) requires plenary

review, the judge shall affrrm, modiff, or set

aside the directive that is the subject of that pe-

(4O7s39r9)
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L7

tition not later than 30 days afber being as-

signed the petition. If the Court does not set

aside the direetive, the judge shall immediatcly

affirm or affirm r+'ith modifications the riirec-

tive, and order the recipient to comply with the

directive in its entirety or as modified. The

judge shall provide a written statement for the

reeord of the reasons for a determination under

this subparagraph.

"(F) CoNTTNUED EFFECT.-Á,ny directive

not erçlicitly modified or set aside under this

paragraph shall remain in full effect.

"(G) CoNrpupr oF corrnT.-Failure to

obey an order of the Court. issued under this

paragraph may be punished by the Court as

contempt of eourt.

"(5) ENpoRCEMENT oF DIRECTTyES.-

"(A) OnoER, To coMpor,.-If an electronie

communieation service provider fails to comply

with a direetive issued pursuant to paragraph

(1), the Attorney General may file a petition for

an order to compel the electronic eommunica-

tion service provider to comply with the direc-

tive with the Foreign Intelligence Surveillanee
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Court, whieh shall have jurisdietion to review

such a petition.

"(B) ASSIGNMENT.-The presiding judge

of the Court shall assign a petition filed under

subparagraph (A) to 1 of the judges serving in

the pool established by section 103(e)(l) not

later than 24 hours after the filing of the peti-

tion.

"(C) PnocEDURES FoR REVrEw.-A judge

considering a petition flrled under subparagraph

(A) shall issue an order requiring the electronic

commu¡rication serviee provider to comply with

the directive or any part of it, as issued or as

modified, not later than 30 days after being as-

signed such petition if ttre judge finds that the

direetive meets the requirements of this section,

and is otherwise lawful. The judge shall provide

a written statement for the record of the rea-

sons for a determination under this paragraph.

"(D) ColnpMpr oF coltRT.-Failure to

obey an order of the Courü issued under this

paragraph may be punished by the Court as

contempt of court.

"(E) Pnocnss.-Any process under this

paragraph may be served in any judicial district

(407539ts)f:W1 0\061 308\061 308.221.xm|
June 13, 2008 (5:24 p.m.)
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in u'hich the eleetronic communication sen¡ice

provider may be found.

"(6) ArenAr.-

"(A) Appn¡r_, To rr{E couRT oF nE-

VIEw.-The Government or an electronie com-

munication service provider receiving a directive

issued pursuant to paragraph (1) may file a pe-

tition with the Foreign Intelligence Surveillance

Court of Review for review of a decision issued

pursuant to paragr.aph (4) or (5). The Court of

Review shall have jurisdiction to eonsider zuch

a petition and shall provide a written statement

for the record of the reasons for a decision

under this paragraph.

"(B) Cnnrronenr ro rHE supREME

coURT.-The Government or an electronic com-

munication service provider receiving a directive

issued pursuant to paragraph (1) may file a pe-

tition for a writ of certiorari for review of the

decision of the Court of Review issued under

subparagraph (A). The record for such review

shall be transmitted under seal to the Supreme

Court of the United States, which shall have ju-

risdiction to review sueh decision.

(407539r9)
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"(i) Ju¡rcr¡¡, RurryBw oF CsntrF.rcerloNs aND

Pnocpnunns.-
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"(1) Iw cENERAT.-

"(A) RerrrBw By rrrp FoRETGN rNTEr,-

ITIGENCE SURVEITJT,ANCE COURT.-The Foreign

Intelligence Suweillance Court shall have juris-

diction to review any cer[ification submitted in

accordance with subsection (g) and the tar-

geting and nrinimization proeedures adopted in

accordance with subsections (d) and (e), and

any amendments to such certification or proee-

dures.

"(B) Tuvrp pERroD FoR REVrEw.-The

Court shall review the certifieation submitted in

aecordance with subsection (g) and the tar-

geting and minimization procedures adopted in

accordance with subsections (d) and (e) and

shall complete such review and issue an order

under paragraph (3) not later than B0 days

after the date on which such certification and

proeedures are submitted.

"(C) ATUnNDMENTS.-The Attorney Gen-

eral and the Director of National Intelligence

may amend a certification submitted in accord-

ance with subsection (g) or the targeting and

(407s3f,t9)
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minimization proeedures adopted in aecordancc

with subseetions (d) and (e) as necessary at any

time, ineluding if the Court is conducting or

has completed review of such eertifrcation or

such procedures, and shall submit such amend-

ed certification or amended procedures to the

Court not later than 7 days after amending

such certification or sueh procedures. The

Court shall review any amendment under this

subparagraph under the procedures set forth in

this subseetion. The Attorney General and the

Director of National Intelligence may authorize

the use of an amended certification or amended

procedures pending the Court's review of such

amended cerüifïeation or amended procedures.

"(2) R,uvrpw.-The Court shall review the fol_

lowing:

"(A) CpnuFrcÀTroN.-A certification sub-

mitted in accordance with subsection (g) to de-

termine whether the certifîeation contains all

the required elements.

"(B) TencETrNc pRocEDURES.-The tar-

geting procedures adopted in aeeordance with

subsection (d) to assess whether the procedures

are reasonably designed to-

(407539t9)
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"(i) ensrrre that the acquisition au-

thorized under subsection (a) is limited to

the targeting of persons reasonably be-

lieved to be located outside the United

States; and

"(ii) prevent the intentiona.l acquisi-

tion of any communication as to which the

sender and all intended recipients are

known at the time of the aequisition to be

located in the United States.

"(C) Mrurlnzeuox pRocEDUREs.-The

minimization procedures submitted in accord-

ance with subsection (e) to assess whether such

procedures meet the definition of minimization

procedures under section 101(h) or section

301(4), as appropriate.

"(3) OnunRS.-

"(A) AreRovAl,.-If the Court frnds that

a eertification submitted in accordance with

subseetion (g) contains all of the required ele-

ments and that the targeting and minimization

procedures adopted in accordance vrith sub-

seetions (d) and (e) are corsistent with the re-

quirements of those subsections and r¡'ith the

fourth amendment to the Constitution of the

(407539t9)
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United States, the Court shall enter an order

approving the certification and the use, or eon-

tinued use in the case of an acquisition author-

ized pursuant to a determination under sub-

section (e)(2), of the procedures for the acquisi-

tion.

"(B) CoRnncrroN oF DEFrcrENciES.-If

the Court finds that a certification submitted in

accordance with subsection (g) does not contain

all of the required elements, or that the proce-

dures adopted in aceordance with subsections

(d) and (e) are not eonsistent with the require-

lnents of those subsections or the fourth

amendment to the Constitution of the United

States, the Court shall issue an order directing

the Government to, at the Government's elec-

tion and to the extent required by the Court's

order-

"(i) correct any deficiency identified

by the Court's order not later than 30 days

after the date the Court issues the order:

or

"(ii) cease, or not begin, the acquisi-

tion authorized under subsection (a).

(407539r9)
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"(C) RgQUTREMENT FoR wRrrrEN srATE-

MENT.-In support of its orders under this sub-

section, the Court shall provide, simultaneousl¡'

with the orders, for the record a written state-

ment of its reasons.

"(4) ArenAJ,.-

"(A) Appnal, To rHE couRT oF rìE-

vlEtÀr.-The Government may appeal any ordcr

under this section to the Foreign Intelligence

Surueillance Court of Revierv. which shall have

jurisdiction to revierv such order. For any deci-

sion affirming, reversing, or modiffing an order

of the Foreign Intelligenee Surveillance Court,

the Court of Review shall provide for the record

a written statement of its reasons.

"(B) CoNrrrNuerroN oF AceursrrroN

PENDING REIIEARING OR appEAl.-Any acqui-

sition affected by an order under paragraph

(3XB) may continue-

"(i) during the pendency of any re-

hearing of the order by the Court en banc;

and

"(ii) if the Government appeals an

order under this section, until the Court of

(407s39t9)
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Revierv enters an order under subpara-

graph (c).

"(C) I¡¡rplst{nxrlTroN eENDTNG Ap-

PEÂL.-Not later than 60 days after the filing

of an appeal of an order under paragraph

(3)(B) direeting the correction of a deficienc¡',

the Cor¡rt of Review shall determine, and enter

a corresponding order regarding, whether all or

any part of the comection order, as issued or

modified, shall be implemented during the pend-

ency of the appeal.

"(D) Cpnrlon¿u ro rHE supREr\[E

CoURT.-The Goverlunent may file a petition

for a writ of certiorari for review of a decision

of the Court of Review issued wrder subpara-

graph (A). The record for such review shall be

transmitted under seal to the Supreme Court of

the United States, which shall have jurisdiction

to review such deeision.

"(5) ScrrnDUr,E.-

"(A) Rnpr,acEMENT oF AUTHoRTzATToNS

IN EFFECT.-If the Àttorney General and the

Director of National Intelligenee seek to replace

an authorization issued pursuant to section

1058 of the Foreign Intelligence Surveillance

(407s3sr9)
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Act of 1978, as added b; section 2 of the Pro-

tect America Act of 2007 (Public Law 110-55)

with an authorization under this section, the

Attorney General and the Director of National

Intelligence shall, to the extent practicable, sub-

mit to the Couri the certification prepared in

accordanee with sLrbsection (g) and the proce-

dures adopted in aceord¿nce with subsections

(d) and (e) at least 30 days before the expira-

tion of such authorization.

"(B) RoeurnoRIzATIoN oF AUTHoRTzA-

TIONS IN EFFECT.-If the Attorney General

and the Director of National Intelligence seek

to reauthorize or replace an authorization

issued pursuant to this section, the Attorney

General and the Director of National Intel-

ligence shall, to the exbent practicable, submit

to the Court the certification prepared in ae-

cordance with subsection (g) and the procedures

adopted in aecordance with subsections (d) and

(e) at least 30 days prior to the e:piration of

such authorization.

"(C) RueurHoRrz¿.TIoN oF oRDERs, au-

THORIZATIONS, AÀrD DTRECTTVES.-If the At-

torney General and the Director of National In-

(407s39t9)
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1 telligence seek to replacc an authorization made

2 pursuant to this section by filing a certifieation

3 pursuant to paragraph (B), that authorization,

4 and any directives issued thereunder and any

5 order related thereto, shall remain in effect

6 until the Court issues an order with respect to

7 that certification under paragraph (3) at which

I time the provisions of that paragraph and para-

9 graph (4) shall apply.

10 "0) JuorcrAJ, PRocEEDrNcs.-

11 "(1) E>coDITED JuDrcIArr pRocEEDrNGS.-Ju-

12 dicial proeeedings under this section shall be con-

13 ducted as expeditiously as possible.

14 "(2) Trvm r/rMrrs.-A time limit for a judicial

15 decision in this section shall apply unless the Court,

16 the Court of Review, or any judge of either the

17 Court or the Court of Review, by order for reasons

18 stated, extends that time as necessary for good

L9 cause in a manner consistent with national security.

20 "(k) M¿rNrsxaNcn AND Spcunrry or Rpconns

2T AND PRoCEEDINGs.-

22 "(1) Srew¡anos.-The Foreign Intelligence

23 Suweitlance Court shall maintain a record of a pro-

24 ceeding under this section, ineluding petitions filed,

25 appeals, orders granted, and statements of reasons

ftvl 0\061 308\061 308.221.xm|
June 13, 2008 (5:24 p.m.)
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for decision, under security measures adopted by the

Chief Justice of the United States, in consultation

u'ith the Attorney General and the Director of Na-

tional Intelligence.

"(2) Frr,rNG AND R.EVrEw.-All petitions under

this section shall be filed under seal. In any pro-

ceedings under this section, the eourt shall, upon re-

quest of the Government, review ex parte and in

camera any Government submission, or portions of

a submission, which may include classified informa-

tion.

"(3) RsrBtvrroN oF RECoRDs.-The Attorney

General and the Director of National Intelligence

shall retain a directive made or an order granted

under this section for a period of not less than 10

years from the date on which such directive or such

order is made.

"(l) AssnssMENTS AND REVrEws.-

"(1) Snnlr¿¡lNuar, ASSESSMENT.-Not less fte-

quently than once every 6 months, the Attorney

General and Director of National Intelligence shall

assess compliance with the targeting and minimiza-

tion proeedures adopted in accordance with sub-

seetions (d) and (e) and the guidelines adopted in

(407539te)
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accordance u¡ith subsection (f) and shall submit each

such assessment to-
"(A) the I'oreign Intelligence Surveillance

Court; and

"(B) consistent v¡ith the Rules of thc

House of Representatives, the Standing Rules

of the Senate, and Senate Resolution 400 of tlie

94th Congress or any suecessor Senate resolu-

tion-

"(i) the congressional intelligence

committees; and

"(ii) the Committees on the Judiciary

of the House of Representatives and the

Senate.

"(2) AcpNcy ASSESSMExT.-The Inspectors

General of the Department of Justice and each ele-

ment of the intelligence community authorized to ae-

quire foreign intelligence information under sub-

section (a) with respect to the department or ele-

ment of such Inspector General-

"(A) are authorized to review the compli-

ance with the targeting and minimization proce-

dures adopted in accordanee u,ith subsections

(d) and (e) and the guidelines adopted in ac-

cordance with subsection (f);

(407s39t9)
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"(B) with respect to acquisitions author-

ized under subsection (a), shall review the num-

ber of disseminated intelligence reports con-

taining a reference to a United States person

identity and the number of United States per-

son identities subsequently disseminated by the

element concerned in response to requests for

identities that were not referred to bv name or

titlè in the original reporting;

"(C) with respect to acquisitions author-

ized under subsection (a), shall review the num-

ber of targets that were later determined to be

located in the United States and, to the extent

possible, whether their communications were re-

viewed: and

"(D) shall provide each such review to-
"(i) the Attorney General;

"(ii) the Director of National Intel-

ligence; and

"(iii) consistent with the Rules of the

House of Representatives, the Standing

Rules of the Senate, and Senate Resolution

400 of the 94th Congress or any sueeessor

Senate resolution-

(407s39r9)
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"(I) the congressional intelligenee

comnittees; and

"(II) the Committees on the Ju-

diciary of the House of Representa-

tives and the Senate.

"(3) ANurrer, REvrEw.-

"(A) RnqurHrunNr ro coNDucr.-The

head of each element of the intelligence eommu-

nity conducting an acquisition authorized under

subsection (a) shatl conduct an annual review to

determine whether there is reason to believe

that foreign intelìigence information has been

or will be obtained from the acquisition. The

annual review shall provide, \r'ith respect to

such acquisitions authorized under subsection

(a)-

"(i) an accounting of the number of

disseminated intelligence reports con-

taining a reference to a United States per-

son identity;

"(ii) an accounting of the number of

United States person identities zubse-

quently disseminated by that element in re-

sponse to requests for identities that were

(407539re)
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not referred to by name or title in the

original reporting;

"(iii) the number of targets that were

later determined to be located in the

United States and, to the extent possible,

rvhether their eommunications \ryere re-

viewed; and

"(iv) a description of any procedures

developed by the head of sueh element of

the intelligence community and approved

by the Director of National Intelligence to

assess, in a manner eonsistent with na-

tional security, operational requirements

and the privacy interests of United States

persons, the extent to whieh the acquisi-

tions authorized under subsection (a) ac-

quire the communieations of United States

persons, and the results of any such as-

sessment.

"(B) Usn oF REVrEw.-The head of each

element of the intelligence community that eon-

ducts an annual review under subparagraph (A)

shall use each such review to evaluate the ade-

quacy of the minimization procedures utilized

by sueh element or the application of the mini-
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I mization procedures to a particular acquisition

2 authorized under subsection (a).

3 " (C) PnousroN oF REtrEw.-The head of

4 each element of the intelligenee community that

5 conducts an annual revier,v under subparagraph

6 (A) shall provide such review to-
'l 1'(i) the Foreign Intelligence Surveil-

8 lance Court;

9 "(ii) the Attorney General;

10 "(iii) the Director of National Intel-

11 ligence; and

LZ "(iv) consistent with the Rules of the

13 House of Representatives, the Standing

14 Rules of the Senate, and Senate Resolution

15 400 of the g4th Congress or any successor

16 Senate resolution-

17 "(I) the congressional intelligence

18 committees; and

19 "(II) the Committees on the Ju-

20 diciary of the House of Representa-

2l tives and the Senate.

f:V10\061308\0613O8.æt.xmt (407539t9)
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"sEc. 703. CERTAIN ACQIIISTTTONS INSIDE TIIE UNTTED

STATES OF T'NTTED SÎATES PERSONS OUT.

SIDE TEE UNTIED STATES.

"(a) JunrsDrcrloN oF THE l¡onslcN INr:ELr,icBN'ce

SunvsDr,ANcE CouRT.-

"(1) IN cÐNEnAr,.-The Foreign InteÌligence

Surveillarrce Court shall have jurisdiction to review

an application and to enter an order approving the

targeting of a United States person reasonably be-

lieved to be located outside the United States to ae-

quire foreign intelligence information, if ihe acquisi-

tion constitutes electronic surveillance or the acquisi-

tion of stored electronic communications or stored

electronic data that requires an order under this

Act, and such acquisition is conducted within the

United States.

"(2) I-innITATION.-If a United States person

targeted under this subsection is reasonably believed

to be located in the United States during the effec-

tive period of an order issued pursuant to subsection

(c), an acquisition targeting such United States per-

son under this seetion shall cease un-less the targeted

United States person is again reasonably believed to

be located outside the United States while an order

issued pursuant to subsection (c) is in effect. Noth-

ing in this paragraph shall be construed to limit the

(407s3st9)
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authority of the Government to seek an order or au-

thorization under, or otherwise engage in an-v activ-

ity that is authorized under, &ny other title of this

Act or chapter 119, 121, or 206 of title 18, United

States Code.

"(b) Appr,rcATIoN.-

"(1) Iw cENERArr.-Each application for an

order under this section shall be made by a Federal

officer in writing upon oath or affrrmation to a

judge having jurisdiction under subseetion (a)(1).

Each application shall requirc the approval of the

Attorney General based upon the Attorney General's

finding that it satisfies the eriteria and requirernents

of such applieation, as set forth in this section, and

shall iuclude-

"(A) the identity of the Federal officer

making the appiieation;

"(B) the identity, if known, or a descrip-

tion of the United States percon who is the tar-

get of the aequisition;

"(C) a statement of the faets and cir-

cumstanees relied upon to justifr the appli-

cant's belief that the United States person who

is the target of the aequisition is-

f :W1 0\061 308\061 308.221.rnr
Jun€ f 3,2008 (5:24 p.m.)
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"(i) a person reasonably believed to be

located outside the United States; and

"(ii) a foreign power, an agent of a

foreign power, or an officer or employee of

a foreign power;

"(D) a statement of proposed minimization

procedures that meet the definition of mini-

mization procedures under section 101(h) or

section 301(4), as appropriate;

"(E) a description of the nature of the in-

formation sought and the type of communica-

tions or activities to be subjected to acquisition;

"(F) a certification made by the Attorney

General or an offrcial specified in section

104(a)(6) that-
"(i) the ceriifuing official deems the

information sought to be foreign intel-

ligence information;

"(ii) a significant purpose of the ac-

quisition is to obtain foreign intelligence

information;

"(iii) such information cannot reason-

ably be obtained by normal investigative

techniques;

(407539t9)
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7 " (iv) designates the t¡pe of foreign in-

2 telligence information being sought accord-

3 ing to the eategories described in section

4 101(e); and

5 "(v) includes a statement of the basis

6 for the certification that-
7 "(I) the information sought is

8 the type of foreign intelligence infor-

9 mation designated; and

10 "(U) such information cannot

1l reasonably be obtained by normal in-

L2 vestigative techniques;

13 "(G) a summary statement of the means

14 by which the acquisition will be conducted and

15 whether physical entry is required to effect the

16 acquisition;

17 "(H) the identity of any electronic eommu-

18 nication service provider necessary to effect the

19 aequisition, provided, however, that the applica-

20 tion is not required to identiff the speeific fa-

2l cilities, plaees, premises, or property at which

22 the acquisition authorized under this section

23 will be directed or conducted;

24 "(I) a statement of the facts eoncerning

25 any previous applications that have been made

f:Wl0\061308U€1308.221.xm| (,10753919)
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to any judge of the Foreign Intelligence Surveil-

lanee Cou¡t involr,'ing the United States person

specified in the application and the action taken

on each previous application; and

"(J) a staternent of the period of time for

which the acquisition is required to be main-

tained, provided that such period of time shall

not exceed 90 days per application.

"(2) Or¡rnn REqUTREMENTS oF THE ATToR-

NEY GENERAT.-The Attorney General may require

any other affidavit or eertification from any other

officer in connection with the application.

"(3) Or¡rnR REquTREMENTS oF THE JuDGE.-

The judge may require the applieant to furnish such

other information as may be necessary to make the

findings required by subsection (c)(1).

"(c) Onopn.-

"(1) FrNorlros.-Upon an application made

pursuant to subsection (b), the Foreign Intelligence

Surveillance Court shall enter an ex parte order as

requested or as mod,ified by the Courb approving the

acquisition if the Court finds that-
"(A) the application has been made by a

Federal offreer and approved by the Attorney

General;

(407s39t9)
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"(B) on the basis of the facts submitted by

the applicant, for the United States person who

is the target of the acquisition, there is prob-

able eause to believe that the target is-
"(i) a person reasonably believed to be

located outside the United States; and

"(ii) a foreign power, an agent of a

foreign po\.ver, or an officer or employee of

a foreign power;

"(C) the proposed minimization procedures

meet the definition of minimization procedures

under section 101(h) or seetion 301(4), as ap-

propriate; and

"(D) the applieation that has been filed

contains all statements and eertifieations re-

quired by subseetion (b) and the certification or

certifications are not elearly erroneous on the

basis of the statement made under subsection

(b)(lXF)(v) and any other information tur-

nished under subsection (b)(3).

"(2) Pnone¡r,p cAUSE.-In determining

whether or not probable cause exists for purposes of

paragraph (1)(B), a judge having jurisdiction under

subsection (a)(1) may consider past activities of the

target and facts and circumstances relating to cur-

(407s3st9)f lVl 0\061 308\061 308.22 l.xml
June 13, 2008 (5:24 p.m.)
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rent or future activities of the target. No United

States person may be eonsidered a foreign power,

agent of a foreign powcr, or officer or employee of

a foreign power solely upon the basis of activities

protected by the flrst amendment to the Constitution

of the United States.

"(3) Rnrryprv.-

"(A) LtnttrATroN oN REVrEw.-Review by

a judge having jurisdiction under subsection

(a)(1) shall be limited to that required to make

the findings described in paragraph (1).

"(B) Ruwpw op pRoBABLE cAUSE.-If

the judge determines that the facts submitted

under subsection (b) are insufficient to estab-

lish probable cause under paragraph (1)(B), the

judge shall enter an order so stating and pro-

vide a written statement for the record of the

reasons for such determination. The Govern-

ment may appeal an order under this subpara-

graph pursuant to subsection (f).

"(C) Rp'rrow oF MrNrMrzATroN pRoco-

DURES.-If the judge determines that the pro-

posed minimization procedures referred to in
paragraph (lXC) do not meet the definition of

minimization procedures under section 101(h)

(407539t9)
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or section 301(4), as af'propriate, the judge

shall enter an order so stating and provide a

written statement for the record of the reasons

for such determination. The Government may

appeal an order under this subparagraph pursu-

ant to subsection (f).

"(D) Rpr¡rsw oF cERTIFICATToN.-If the

judge determines that an application required

by subsection (b) does not contain all of the re-

quired elements, or that the certification or cer-

tifications are clearly erroneous on the basis of

the statement made under subsection

(bXlXF)(v) and any other infonnation fur-

nished under subsection (b)(3), the judge shall

enter a¡l order so stating and provide a written

sta,tement for the record of the reasons for sueh

determination. The Government may appeal an

order under this subparagraph pursuant to sub-

section (f).

"(4) SencTFICATIoNS.-AI order approving an

acquisition under this subsection shall speciff-

"(A) the identity, if known, or a descrip-

tion of the United States person who is the tar-

get of the acquisition identified or described in

f :W'l 0\061 308\0ô1 308.22 1 .xml
June 13, 2008 (5:24 p.m.)
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the applieation pursuant to subsection

(b)(1)(B);

"(B) if provided in the application pursu-

ant to subsection (b)(l)(H), the nature and lo-

cation of each of the facilities or places at

which the acquisition will be directed;

"(C) the nature of the information sought

to be acquired and the t¡pe of communications

or aetivities to be subjeeted to acquisition;

"(D) a summary of the means by which

the acquisition will be conducted and whether

physical entry is required to effect the acquisi-

tion; and

"(E) the period of time during which the

acquisition is approved.

"(5) Drnncrrvos.-An order approving an ae-

quisition under this subsection shall direct-

"(A) that the minimization procedures re-

ferred to in paragraph (lXC), as approved or

modified by the Court, be followed;

"(B) if applicable, an electronic commu-

nieation serviee provider to provide to the Gov-

ernment forthwith all information, facilities, or

assistance necessary to accomplish the acquisi-

tion authorized under such.order in a manner

f:V10\061308\061308.221.xmt (407599t9)
Jur€ 13,2008 (5:24 p.m.)
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that will protect the secrecy of the aequisition

and produce a minimum of interf'erence with

the services that such electronic communication

service provider is providing to the target of the

acquisition;

"(C) if applicable, an electronic commu-

nication service provider to maintain under se-

curity procedures approved by the Attorney

General any records concerning the acquisition

or the aid furnished that such electronic com-

munication service provider wishes to maintain;

and

"(D) if applicable, that the Government

compensate, at the prevailing rate, such elec-

tronic eommunication seruice provider for pro-

viding such information, faeilities, or assistance.

"(6) DuneuoN.-An order approved under this

subsection shall be effective for a period not to ex-

eeed 90 days and such order may be renewed. for ad-

ditional 90-day periods upon submission of renewal

applieations meeting the requirements of subsection

(b).

"(7) Coupr,raNCE.-At or prior to the end of

the period of time for which an acquisition is ap-

proved by an order or extension under this section,

(407s39t9)
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the judge may assess complianee with the minimiza-

tion procedures referred to in paragraph (1)(C) by

reviewing the circumstances under which informa-

tion coneerning United States persons was acquired,

retained, or disseminated.

" (d) EuencnNcy AurnonrzerroN.-

"(1) AuruoRrry FoR EMERGENov AUTrroRrzA-

TloN.-Notwithstanding any other provision of this

Act, if the Attorney General reasonably determines

that-

"(A) an emergency situation exists with re-

spect to the acquisition of foreign intelligence

information for which an order may be obtained

under subsection (c) before an order author-

izing such acquisition can with due diligenee be

obtained, and

"(B) the factual basis for issuance of an

order under this subsection to approve sueh ac-

quisition exists,

the Attorney General may authorize such acquisition

if a judge having jurisdiction under subsection (a)(1)

is informed by the Attorney General, or a designee

of the Attorney General, at the time of zuch author-

ization that the decision has been made to conduct

sueh acquisition a¡rd if an application in aceordance

(407539t9)
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with this section is made to a judç of the Foreign

Intelligence Surveillance Court as soon as prae-

ticable, but not more than 7 da.vs after the Attorney

General authorizes such acquisition.

"(2) MrNrMrzATroN pRocEDURES.-If the At-

torney General authorizes an acquisition under para-

graph (1), the Attorney General shall require that

the minimization proeedures referred to in sub-

section (e)(l)(C) for the issuanee of a judicial order

be followed.

"(3) Tnnun'erroN oF EMERcENcy AUTHOR-

IZATION.-In the absence of a judicial order approv-

ing an acquisition under paragraph (1), such acqui-

sition shall terminate when the information sought is

obtained, rvhen the application for the order is de-

nied, or after the erpiration of 7 days from the time

of authorization by the Attorney General, whichever

is earliest.

"(4) Usn oF INFoRMATToN.-If an application

for approval submitted pursrant to paragraph (1) is

denied, or in any other ease where the aequisition is

terminated and no order is issued approving the ac-

quisition, no information obt¿ined or evidence de-

rived from such acquisition, except under eir-

cumstances in 'rvhich the target of the acquisition is

(407s39t9)
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1 determined not to be a United States person, shall

2 l¡e received in evidence or otherwise disclosed in any

3 trial, hearing, or other proceeding in or before any

4 court, grand jury, department, offlrce, agency, regu-

5 latory body, legislative committee, or other authority

6 of the United States, a State, or political subdivision

7 thereof, and no information concerning any United

I States person acquired from such acquisition shall

9 subsequently be used or disclosed in any other man-

10 ner by Federal officers or employees without the

11 consent of such person, except with the approval of

72 the Attorney General if the information indicates a

13 threat of death or serious bodily harm to any per-

14 son.

15 "(e) Rpr,naso FROM Lr¡nn rrv.-No cause of action

16 shall lie in any court against any electronic communication

l7 service provider for providing any information, faeilities,

18 or assistance in accordance with an order or request for

19 emergency assistance issued pursuant to subsections (c)

20 or (d).

2l "(f) AmnAT,.-

22 "(1) Arener, To TrrÞ FoRETGN rNTEr_LtrrctENCE

23 SURVETTJITANCE counT oF rtnvrsw.-The Govern-

24 ment may file an appeal with the Foreign Intet-

25 ligence Surveillance Court of Review for review of an

f :V1 0\061 308\061 3O8.221.xml
June 13,2008 (5:24 p.m.)
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I order issued pursuant to subsection (c). The Court

2 of Review shall have jurisdiction to consider such ap-

3 peal and shall provide a written statement for the

4 record of the reasons for a decision under this para-

5 graph.

6 "(2) CBnuoRARr ro rHE supnolrn counT.-

7 The Government may file a petition for a writ of

I certiorari for review of a decision of the Court of lle-

9 view issued under paragraph (1). The record for

l0 sueh review shall be transmitted under seal to the

11 Supreme Court of the United States, which shall

12 have jurisdiction to review such decision.

13 "(g) Cor.rsrRucTtoN.-Nothing in title I shall be con-

14 strued to require an application for a court order under

15 sueh title for an acquisition that is targeted in accordanee

16 with this section at a United States þerson reasonably be-

17 lieved to be loeated outside the United States.

18 ssrc. 704. orHER AcerrrslTloNs rAn,cgrlNc TINrTtsD

19 srATEs pERsoNs oursIDE THn uNfIED

20 srATEs.

21 "(a) JunrsDrcrroN.tND Scopn.-

22 "(1) JrrnrsDrcrroN.-The X'oreign Intelligenee

23 Surveillance Court shall have jurisdiction to enter an

24 order pursuant to subseetion (c).

f:Vl 0\061 308\061 308.221.xmt
June 13, 2008 (5:24 p.m.)
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"(2) ScopB.-No element of the intelligence

community may intentionally target, for the purpose

of acquiring foreign intelligence information, a

United States person reasonably believed to be lo-

cated outside the United States under circumstances

in which the targeted United States person has a

reasonable e4pectation of privacy and a warrant

would be required if the acquisition were conducted

inside the United States for law enforcement pur-

poses, unless a judge of the Foreign Intelligence

Surveillance Court has entered an order with respect

to such targeted United States person or the Attor-

ney General has authorized an emergency acquisition

pursuant to subsections (c) or (d) or any other pro-

vision of this Act.

"(3) LrvrrreuoNs.-

"(A) Mowxc oR MrsrDENTrrïED TA-R-

cETS.-If a United States person targeted

under this subsection is reasonably believed to

be located in the United States during the ef-

fective period of an order issued pursuant to

subsection (c), an acquisition targeting such

United States person under this section shall

cease unless the targeted United States person

is again reasonably believed to be loeated out-

(407539t9)
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I side the United States during the effective pe-

2 riod of such order.

3 "(B) Aeer,IclBlrrrry.-If an acquisition is

4 to bc eonducted inside the United States and

5 could be authorized under section Z0B, the ac-

6 quisition may only be conducted if authorized

7 by section 703 or in accordance with another

8 provision of this Act other than this section.

9 "(C) Cor.¡srnucrroN.-Nothing in this

10 paragraph shall be construed to limit the au-

11 thority of the Government to seek an order or

12 authorization under, or otherwise engage in any

13 activity that is authorized under, any other title

14 of this Act or chapter 119, 121, or 206 of title

15 18, United States Code.

16 "(b) Aeer,rcATroN.-Eaeh application f'or an order

17 under this section shall be made by a Federal offieer in

18 writing upon oath or afñrmation to a judge having juris-

19 diction under subsection (a)(1). Each apprication sharl re-

20 quire the approval of the Attorney General based upon the

21 Attorney General's finding that it satisfies the criteria and

22 requirements of sueh application as set forth in this see-

23 tion and shall include-

24 "(1) the identity of the Federal ofFrcer making

25 the application;

f:W10\061308\061308.221.xmt (407S99t9)
June 13,2008 (5:24 p.m.)
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I "(2) the identity, if knorvn, or a dcscription of

2 the specific United St¿tes person who is the target

3 of the acquisition;

4 "(3) a statement of the facts and eircumstances

5 relied upon to justifu the applicant,s belief that the

6 United States person who is the.target of the acqui-

7 sition is-
8 "(A) a person reasonably believed to be Io-

9 cated outside the United States; and

10 "(B) a foreign po\ryer, an agent of a foreign

11 power, or an officer or employee of a foreign

12 power;

13 "(4) a statement of proposed minimization pro-

14 cedures that meet the definition of minimization pro-

' 15 cedures under section 101(h) or section 801(4), as

16 appropriate;

17 "(5) a certification made by the Attorney Gen-

18 eraì, an offrcial speeified in section 104(a)(6), or the

19 head of an element of the intelliçnee eommunity

20 that-
2l "(A) the certifring ofñcial deems the infor-

22 mation sought to be foreign intelligence infor-

23 mation; and

f:W10\061308\061308,æ1.xmt (¡to75g9t9)
June 13,2008 (5:24 p.m.)
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"(B) a significant purpose of the acquisi-

tion is to obtain foreign intelligence informa-

tion;

"(6) a statement of the facts concerning any

previous applications that have been made to any

judge of the Foreign Intelligence Surveillance Court

involving the United States person specified in the

application and the action taken on each previous

application; and

"(7) a statement of the period of time for which

the acquisition is required to be maintained, pro-

vided that such period of time shall not exceed 90

days per application

"(c) Ononn.-

"(1) Frxnrxcs.-Upon an application made

pursuant to subsection (b), the Foreign Intelligence

Surveillanee Court shall enter an ex parte order as

requested or as modified by ihe Court if the Court

finds that-
"(A) the application has been made by a

Fed.eral offrrcer and approved by the Attorney

General;

"(B) on the basis of the facts submitted by

the applicant, for the United States person who

f:WlO\O61308\061308.22j.xmt (4O7Sg9l9)
June 13,2009 (5:24 p.m.)
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is the target of the acquisition, there is prob-

able cause to believe that the target is-
"(i) a person reasonablJ'believed to be

loeated outside the United States; and

"(ii) a foreign power, an agent of a

foreign power, or an officer or employee of

a foreign po\ryer;

"(C) the proposed minimization proee-

dures, with respect to their dissemination provi-

sions, meet the definition of minimization pro-

cedures under section 101(h) or section 301(4),

as appropriate; and

"(D) the application that has been filed

eontains all statements and certifications re-

quired by subsection (b) and the certifrcation

provided under subseetion (lr)(5) is not clearly

erroneous on the basis of the information fur-

nished under subseetion (b).

"(2) PnoeABLp cAUSE.-In determining

whether or not probable cause exists for purposes of

an order under paragraph (lXB), a judge having ju-

risdiction u¡rder subseetion (a)(1) may eonsider past

activities of the target and faets and circumstances

relating to current or future activities of the target.

No United States person may be considered a for-
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eign power, agent of a foreign power, or offieer or

employee of a foreign power solely upon the basis of

activities protected by the first amendment to the

Constitution of the United States.

"(3) RBrrlEw.-

"(A) Lnrnerroxs oN REvrEw.-lìeview

by a judge having jurisdiction under subsection

(aX1) shall be limited to that required to make

the findings described in paragraph (1). The

judge shaìl not have jurisdiction to review the

means by which an acquisition under this sec-

tion may be eondueted.

"(B) Rerrrew oF pRoBABLE cAUSE.-If

the judge determines that the facts submitted

under subsection (b) are insufficient to estab-

lish probable cause to issue an order under this

subseetion, the judge shall enter an order so

stating and provide a written st¿tement for the

record of the reasons for such determination.

The Government may appeal an order under

this clause pursuant to subsection (e).

"(C) Rpvtnw or' ÙtrNrMrzÂTroN pRocE-

DURES.-If the judge determines that the mini-

mization proeedures appìicable to dissemination

of information obtained through an acquisition

f:W1O\061308þ6130g.Z21,xmt (4OZSg9t9)
June 13,2008 (5:24 p.m.)
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under this subsection do not meet the definition

of minimization procedures under section

101(h) or section 301(4), as appropriate, the

judge shall enter an order so stating and pro-

vide a written statement for the record of thc

reasons for such determination. The Govern-

ment may appeal an order under this clause

pursuant to subsection (e).

"(D) Scops oF REvIE\\r oF oERTIF.T-

CATION.-If the judge determines that an appli-

cation under subsection (b) does not contain all

the required eìements, or that the certification

provided under subsection (bX5) is clearþ erro-

neous on the basis of the information furnished

under subsection (b), the judge shall enter an

order so stating and provide a written state-

ment for the record of the reasons for such de-

termination. The Government may appeal an

order under this subparagraph pursuant to sub-

section (e).

"(4) DunerroN.-An order under this para-

graph shall be effective for a period not to exceed 90

days and such order may be renewed for additional

90-day periods upon submission of renewal appliea-

tions meeting the requirements of zubsection (b).

f:Vl0\061308\061308.221.xmt (.f07599f9)
June 13,2008 (5:24 p.m.)
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"(5) Coirlpr,raNcn.-At oi prior to the end of

the period of time for r¡'hich an order or extension

is granted under this section, the judge may assess

compliance with the minimization proeedures re-

ferred to in paragraph (1)(C) by reviewing the cir-

cumstanees under which information concerning

United States persons rvas disseminated, provided

that the judge may not inquire into the cir-

cumstances relating to the eonduet of the acquisi-

tion.

" (d) EunncnNcy Aurnonrz¡TroN.-

"(1) AurnoRrry FoR EMERcENcy r\urHoRrZA-

TroN.-Notwithstanding any other provision of this

section, if the Attorney General reasonably deter-

mines that-
"(A) an emergeney situation exists with re-

spect to the acquisition of foreign intelligence

information for which an order may be obtained

under subsection (e) before an order under that

subsection can, with due diligence, be obtained,

and

"(B) the factual basis for the issua¡ree of

an order under this section exists,

the Attorney General may authorize the emergency

aequisition if a judge having jurisdiction under zub-

f:Wf0\061308\06f308.221.xmt (4O7Sg9l9)
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section (a)(1) is informed by the Attorney General

or a designee of the Attorne.y General at the time of

such authorization that the decision has been made

to conduct such acquisition and if an application in

accordance with this seetion is made to a judge of

the Foreign Intelligence Surveillance Court as soon

as practieable, but not more than 7 days after the

Attorney General authorizes such acquisition.

"(2) MrmurzATroN pRocEDURES.-If the At-

torney General authorizes an emergeney aequisition

under paragraph (1), the Attorney General shall re-

quire that the minimization procedures referred to in

subsection (c)(1)(C) be followed.

"(3) TnRurNeuoN oF EMERcENcy AUTHoR-

IZATToN.-In the absence of an order under sub-

seetion (c), an emergency acquisition under para-

graph (1) shall terminate when the information

sought is obtained, if the application for the order

is denied, or afber the expiration of 7 days from the

time of authorization by the Attorney General,

whichever is earliest.

"(4) Usn oF INFoRMATToN.-If an applieation

submittcd to the Court pursuant to paragraph (1) is

denied, or in any other case where the acquisition is

terminated and no order with respect to the target

(4O7s39t9)
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of the acquisition is issued under subsection (c), no

inforrnation obtained or evidence derived from such

acquisition, except under circumstances in which the

target of the acquisition is determined not to be a

United States person, shalì be received in evidence

or otherwise disclosed in any tria.l, hearing, or other

proceeding in or before any court, grand jury, de-

partment, offiee, ageney, regulatory body, legislative

committee, or other authority of the United States,

a State, or political subdivision thereof, and no in-

formation concerning any United States person ac-

quired from such acquisition shall subsequently be

used or disclosed in any other manner by Federal of-

ficers or employees without the consent of such per-

son, exeept v¡ith the approval of the Attorney Gen-

eral if the information indicates a threat of death or

serious bodily harm to any person.

"(e) ArenAr,.-

"(1) ArenAL To rHE couRl oF REvrEw.-The

Government may file an appeal with the Foreign In-

telligence Su¡veillance Court of Review for review of

an order issued pursuant to subsection (c). The

Court of Review shall have jurisdiction to consider

such appeal and shall provide a written statement

flvl 0\061 308\061 308.221.xm1
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I for the record of the reasons for a decision under

2 this paragraph.

3 "(2) CBnrroRARI To THE supREME couRT.-

4 The Government may file a petition for a writ of

5 certiorari for review of a decision of the Cou¡t of R,e-

6 view issued under paragraph (1). The record for

7 such review shall be transmitted under seal to the

I Supreme Court of the Unit€d States, which shall

t have jurisdiction to review such decision.,'

10 "spc. 205. JorNT AppLrcATroNS AÀrD coNcttRREI{T AU-

11 THoRIZATIoNS.

12 "(a) JorNr Arpr,rcerroNs AND ORDERs.-If an ac-

t3 quisition targeting a United States person under section

14 703 or seetion 704 is proposed to be conducted both inside

15 and outside the United States, a judge having jurisdiction

16 under section 703(a)(1) or section 70a(a)(l) may issue si-

17 multaneously, upon the request of the Government in a

18 joint application complying with the requirements of see-

L9 tion 703(b) and section ?04(b), orders under section

20 703(c) and seetionT04(c), as appropriate.

21 "(b) CoNcunnnNT AurHoRrzATIoN.-If an order

22 authorizing electronic surveillance or physieal search has

23 been obtained under section 105 or section 804 and that

24 order is still in effect, during the effeetive period of that

25 order, the Attorney General may authorize, without an

f tV1 0\061 308\C61 308,22 1.xml
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1 order under section 703 or section 704, the targeting of

2 that United States person for the purpose of acquiring for-

3 eign intelligenee information while such person is reason-

4 ably believed to be loeated outside the United States.

5 "snc. 206. usr oF TNFoRMA'rIoN AceLrrRED rNDER TrrLE

6 vrr.

J "(a) INr¡onu¡rrox Aceurnno Uxnnn Sncuox

8 70z.-Information acquired from an acquisition eon-

9 ducted under section 702 shall be deemed to be informa-

l0 tion acquired from an electronic surveillance pursuant to

I I title I for purposes of section 106, except for the purposes

72 of subsection 0) of sueh section.

L3 "(b) INnonunrroN Aceulnop Uu¡pn Spcrlou

14 7O3.-Information acquired from an acquisition eon-

15 ducted under section 703 shall be deemed to be informa-

16 tion acquired from an electronic surveillance pursuant to

17 title I for purposes of seetion 106.

18 "snc. z0?. coNcREssIoNAL o\¡ERsrcHT.

19 "(a) SoMTANNUAT, Rpponr.-Not less frequently

20 than once every 6 months, the Attorney General shall fully

2l inform, in a manner consistent with national seeurity, the

22 congressional intelligence committees and the Committees

23 on the Judiciary of the Senate and the House of Rep-

24 resentatives, eonsistent with the Rules of the House of

25 Representatives, the Standing Rules of the Senate, and

f:V1 0\061 308\061 308.22f .xml
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I Senate Resolution 400 of the 94th Congress or any suc-

2 cessor Senate resolution, concerning the implementation

3 of this title.

4 "(b) CowtENT.-Eaeh report made under subsection

5 (a) shall include-

6 "(1) \¡¡ith respect to section 702-

7 "(A) any certifications made under section

8 7 02(g) during the reporting period;

9 "(B) v¡ith respect to each determination

10 made under section 702(e)(2), the reasons for

11 exercising the authority under such section;

12 "(C) any directives issued under section

13 702(h) during the reporting period;

14 "(D) a deseription of the judieial review

15 during the reporting period of any such certifi-

16 cations and targeting and minimization proce-

17 dures required by subsections (d) and (e) of

18 section 702 and utilized with respect to such

19 acquisition, includirrg a eopy of any order or

20 pleading in connection with sueh review that

21 contains a significant legal interpretation of the

22 provisions of section 202;

23 "(E) any actions taken to challenge or en-

24 force a directive under paragraphs (4) or (5) of

25 section 702(h);

ftvl 0\061 308\061 308.221.xmt (4o7ss9t9)
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1 "(F) any compliance revie\,vs conducted by

2 the Attorney General or the Director of Nâ-

3 tional Intelìigence of acc¡uisitions authorized

4 under seetion 702(a);

5 "(G) a description of any incidents of non-

6 complianee with a dìrective issued by the Attor-

7 ney General and the Director of National Intel-

8 ligence under section 702(h), including-

9 "(i) incidents of noncompliance by an

10 element of the intelligence community with

1l procedures and guidelines adopted in ac-

12 cordance with subseetions (d), (e), and (f)

13 of section 702: and

L4 "(ii) incidents of noncompliance by a

15 specifred person to rvhom the Attorney

16 General and Director of National Intel-

ll ligence issued a directive under section

18 702(h); and

19 "(H) any proeedures implementing section

20 702;

21 "(2) with respect to section Z0B-

22 "(A) the total number of applications made

23 for orders under seetion TOB(b);

24 "(B) the total number of such orders-

25 ,,(i) granted;

ftvl 0\061 308\061 308.221 .xmt (4o7ss9t9)
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"(ii) modified; or

"(iii) denied; and

"(C) the total number of emergeney acqui-

sitions authorized by the Attorney General

under section 703(d) and the total number of

subsequent orders approving or denying such

acquisitions; and

8 "(3) urith respect to section 70+-

9 "(A) the total number of applications made

10 for orders under 70aft);

11 "(B) the total number of such orders

12 "(i) granted;

13 "(ii) modified; or

14 "(iii) denied; and

15 "(C) the total number of emergency acqui-

16 sitions authorized by the Attorney General

17 under seetion 704(d) and the total number of

18 subsequent orders approving or denying such

19 applications.

20 "snc. zo8. sAvINcs pRovISroN.

2l "Nothing in this title shall be construed to limit the

22 authority of the Government to seek an order or author-

23 ization under, or otherwise engage in any aetivity that is

24 authorized under, any other title of this Act or chapter

25 119, 121, or 206 of title 18, United States Code.".
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(b) Teplo oF CoNTENrs.-The table of contents in

the first section of the Foreign Intelligence Surueillance

Act of 1978 (50 U.S.C. 1801 et. seq.) is amended-

(1) by striking the item relating to title \lII;
(2) by striking the item relating to section 70I;

and

(3) by adding at the end the following:
..TITI]E \,.II_ADDITIONA], PROCE DURE S RE GARD I NG CE R,TAIN

PI)RSONS OUTSIDE THE UNITED STATES

"Sec. 701. Definitions.
"sec. 702. Procedures for targeting certain persons outside the united st¿tes

other than Unit¿d St¿tes persons.
"sec. 703. certain acquisitions insicte the united states of united states per-

sons ouLside the United St¿tes.
"sec. 704. other acquisitions targeting united states persons outside the

United States.
"Sec. 705. Joint applications and concurrent authoúzations.
"Sec. 706. Use of information acquired uncler titte VII.
"Sec. 707. Cong¡essional oversight.
"Sec. 708. Savings provision.".

(c) TBcuNrcAr AND CoNronurNc AMENDMENTs.-

(1) Tirr,s 18, uNrrED sTATES coDo.-section

257I(2)(ù (iiXA) of title 18, United Srares Code, is

amended by inserting "or a court order pursuant to

section 704 of the F oreign Intelligence Surveillance

Act of 1978" after "assistance".

(2) Fonnrcw INTETJTJIcENCE suRrrnrrrrrANcn

ACT oF 1978.-Section 601(aX1) of the Foreign In-

telligence Surveillance Act of I}TB (b0 U.S.C.

1871(a)(1)) is amended-

(A) in subparagraph (C); by srriking

"andt'; and

(407s39t9)
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I (B) by adding at the end the following new

2 subparagraphs:

3 "(E) acquisitions under section 703; and

4 "(F) acquisitions under section 704i'.

5 sEc. r0z. srATEMElrr oF ExcLUSrvE MEAtrs By wrrrcg

6 ELEcrRol.IIc STJR\¡EILLAIVCE AND TNTERCEP-

7 TroN oF cERTATN coMMuMcATIoNS MAy BE

8 coNDUcrED.

9 (a) SrerpMENr oF ExcLUSrvE MEANS.-Title I of

10 the Foreign Intelligence Surueillance Äct of 1978 (50

11 U.S.C. 1801 et seq.) is amended by adding at the end

12 the following new section:

13 "STATEMENT oF EXcIJusIVu MEANS By 'wrIIcH ELE0-

14 TRoNrc suRVErrJL,aNcE AND INTERCEpTION oF cER-

15 TArN coMMuNrcATroNS MAy BE coNDUcrED

16 "SEc. 112. (a) Exeept as provided in subsection (b),

l7 the procedures of chapters 119, 121, and 206 of title 18,

18 United States Code, and this Aet shall be the exclusive

19 means by which electronic surveillance and the intercep-

20 tion of domestie wire, oral, or electronic communieations

2L may be condueted.

22 "(b) Only an express statutory authorization for elec-

23 tronic surveillance or the intereeption of domestic wire,

24 oral, or electronic communications, other than as an

25 amendment to this Act or chapters ll9, LzI, or 206 of

f :W1 0\06f 308þ61 308.221.xm1
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1 title 18, United States Code, shall constitute an additional

2 exclusive means for the purpose of subsection (a).".

3 (b) Oppe¡,rsn.-section 109(a) of the l'oreign Intel-

4 ligence Surveillance Act of 1978 (50 U.S.C. 1809(a)) is

5 amended by striking "authorized by statute" each place

6 it appears in such seetion and inserting "authorized by

7 this Act, chapter 119, 121, or 206 of title 18, United

8 States Code, or any express statutory authorization that

9 is an additional exclusive means fbr conducting electronic

10 surveillanee under section 112."; and

11 (e) Corir,oRMrNG AlrsNo[{nNTS.-

12 (1) Trrlo tB, uNrrED sTATES coDE.-section

1,3 25LI(2)(a) of title 18, United States Code, is

74 amended by adding at the end the following:

15 "(iii) If a certification under subpara-

16 graph (iiXB) for assistance to obtain for-

17 eign intelligence information is based on

18 statutory authority, the certification shall

L9 identifu the specific statutory provision,

20 and shall certi$r that the statutory require-

21 ments have been met."; and

22 (2) Taer,B oF coNTENrs.-The table of con-

23 tents in the first section of the Foreign Intelligence

24 Su¡veillance Act of 19?8 (b0 U.S.C. 1801 et seq.)

f tVl 0\061 308\061 308.221.xm|
June 13, 2008 (5:24 p.m.)

(40753et9)


