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SECTION 1. SHORT TITLE; TABLE OF COÌ{IEhITS.

(a) Suonr Trrr,E.-This Act may be cited as the

3 "Foreign Intelligence Surveillance Aet of 1gZ8 Amend-

4 ments Act of 2008" or the "FISA Amend¡nents Act of

5 2009".

6 (b) Tenm oF CoNrENrs.-The table of contents for

7 this Act is as follows:

Sec. 1. Short title; t¿ble of contents.

Sec. 101.

Sec. 102.

SERVICE PROVIDERS

201. Proceclures for implementing statutory defenses under the Foreign
Intelligence Surveillauee Act of 1g28.

202. Technical amendments.

TITLE III-R,EVIEW OF PR,EVIOUS ACTIONS

Sec. 301. Reviewof previous actions.

TITIJE TV_OTHER, PROVISIONS

Sec. 401. Severability.
Sec. 402. Effeetive date.
Sec. 403. Repeals.

Sec. 404. Tlansition procedures.

TITIJE I_FOR,EIGN INTELT,IGE NCE SURYEIIJIJANCE

Additional procedures regarding certain percons outsidè the United
States.

Statement of exclusive means by whicb electrpnic sur.veillance and
interception of certain communications may be condueted.

Submittal to Congress of certain court onlers under the Foreign In-
telligence Surveillance Act of lg78.

Applications for court orders.
Iss:uance of an order.
Use of information.
Amendments for physical searches.
Amendments for emergency pen registers and trap and trace clevices,
Foreign Intelligence Surveillance Court.
\üeapons of mass desbmction,

II_PR,OTECTIONS FOR, EIJECTRONIC COIVÍMUNICATION
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1 TITLE I_FOREIGN
2 IIVTELLIGENCE SIIR\TEILI,AIYCE
3 snc. rot. ADDrTToNAL pRocEDuRES REcARDTNc cERTATN

4 pERsoNs ot-l"TsrDrc THE uNfrED srATEs.

5 (a) IN GpNnzur,.-The Foreign Intelligence Surveil-

6 lance Act of 1978 (50 U.S.C. 1801 et seq.) is amended-

7 (1) by striking title VII; and

8 (2) by adding after title VI the following ne\ry

9 title:

10 *TITLE VII_ADDITIONAL PROCE-
11 DURES REGARDING CERTAIN
12 PERSONS OIITSIDE THE
13 UNITED STATES
14 *snc. zot. DEFtNmroNs.

15 "(a) IN Gpupnar,.-The terms ,agent of a foreign

16 power', 'Attorney General', 'contents', 'electronic surveil-

17 lanee', 'foreign intelligence information', 'foreign power',

18 'person', 'United States', and 'IJnited States person' have

19 the meanings given such terms in section 101, except as

20 specificaily provided in this title.

2l "(b) AoolrIoNArJ DnrrnrrroNs.-

22 "(1) CoNcRESSIoNAJ, rNTEr.rrrrGENCE coMMrr-

23 TEES.-The term 'congressional intelligence commit-

24 fsss'rng¿¡s-
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"(A) the Select Committee on Intelligence

of the Senate: and

"(B) the Permanent Select Committee on

Intelligence of the House of Representatives.

"(2) FonprcN INTELITIGENCE suRvEIIJT,ANCE

COURT; CoURt.-The terms'Foreign Intelligence

Surveillance Court' and 'Coult' mean the court es-

tablished by section 103(a).

"(3) Fonprcx INTEITIJIcEN0E suRvEItL,¿.NcE

COURT OF REVIEW: COURT OF REVIEW.-The terms

'Foreign Intelligenee Survei-llance Court of Review'

and 'C<iurt of Review' mean the court established bv

section 103(b).

"(4) Elpcrnoxlc cor\{MUNrcATroN spRlrrcn

PB,OVIDER.-The tenn'electronic communication

service provider' means-

"(A) a telecommunications carrier, as that

term is defined in section 3 of the Communiea-

tions Act of 1934 (47 U.S.C. 153);

"(B) a provider of electronic cornmunica-

tion service, as that term is defined in section

25L0 of title 18, United States Code;

"(C) a provider of a remote computing

service, as that term is defined in section 27Lt

of title 18, United States Code;

(407539t7)
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I "(D) any other communication senrice pro-

2 vider rvho has access to wire or electronic com-

3 munications either as such communications are

4 transmitted or as such communications are

5 stored; or

6 "(E) an offreer, employee, or agent of an

7 entity described in subparagraph (A), (B), (C),

8 or (D).

9 "(5) Iurpr,r,rcpNcp coMMUNIry.-The term

10 'intelligence community' has the meaning given the

11 term in section 3(4) of the National Seeurity Act of

rz L947 (50 U.S.C. a01a(a)).

13 .snc. z0z. pRocEDUREs FoR TARcETTNç oERTATN pER,

L4 soNs oTJTsIDE TrrE T ¡qrTED srATEs orrmn

15 THAN LINTTED srATEs pERsoNs.

16 "(a) AuruoRrzarroN.-Notwithstanding any other

17 provision of law, upon the issuance of an order in accord-

18 ance with subsection (iX3) or a determination under zub-

19 section (cXfXCXii), the Attorney General and the Direc-

20 tor of National Intelligence may authorize joiotly, for a

2l period of up to 1 year from the effective date of the au-

22 thorization, the targeting of perrons reasonably believed

23 to be located outside the United States to acquire foreign

24 intelligence information.
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I "(b) I rutrarroNs.-An acquisition authorized under

2 subsection (a)-
3 "(1) may not intentionally target any person

4 knot'n at the time of acquisition to be located in the

5 Unitecl States;

6 "(2) may not intentionalþ target a person rea-

7 sonably believed to be located outside the United

I States if the purpose of such acquisition is to target

9 a particular, known person reasonably believed to be

10 in the United States;

11 "(3) may not intentionally target a United

12 States person reasonably betieved to be loeated out-

13 side the llnited States;

14 "(4) may not intentionally acquire any commu-

15 nication as to which the sender and all intended. re-

16 cipients are lmown at the time of the acquisition to

l7 be located in the United States; and

18 "(5) shall be conducted in a manner consistent

19 with the fourth amendment to the Constitution of

20 the United States.

2l "(c) CoN¡ucr oF AceursrrroN.-

22 "(1) IN GENERATJ.-AI aequisition authorized

23 under subsection (a) may be conducted only in ac-

24 cordance with-
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"(A)(i) a certifreation made by the Attor-

ney General and the Director of National Intel-

ligence pursuant to subsection (g); or

"(ii) a determination under subpara-

graph (C)(ii), until sueh time as a certifi-

cation for such authorization is submitted

pursuant to subsection (g) or amended

pursuant to subsection (i)(1)(C);

"(B) the targeting and minimization proce-

dures adopted in aecordance with subsections

(d) and (e); and

"(C)(i) an order issued in accordance with

subsection (i)(3); or

"(ii) a determination by the Attorney

General and the Director of National Intel-

ligence that exigent circumstances exist be-

cause, without immediate implementation

of an authorization under subsection (a),

intelligence important to the national seeu-

rity of the United States may be lost or

not timely aequired and time does not per-

mit the issuanee of an order pursuant to

subsection (iX3) prior to the implementa-

tion of sueh authorization.
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"(2) TlnuNc oF DETERMTNATToN.-The Attor-

ney General and the Di¡ector of National Intel-

ligence may make the deterrnination under para-

sraph (lXCXii)-

"(A) before the submission of a certifi-

cation under subsection (g); or

"(B) by amending a certification pursuant

to subsection (i)(lXC) at any time during

which judicial review under subsection (i) of

sueh certification is pending.

"(3) CoxsrRucrrox.-Nothing in titte I shall

be construed to require an applieation for a court

order under such title ftrr an acquisition that is tar-

geted in accordance with this section at a person

reasonably believed to be located outside the United

States.

" (d) TancETrNc PrurcpouRns..-

"(1) RnqUTREMENT To ADopr.-The Attorney

General, in consultation with the Director of Na-

tional Intelligenee, shall adopt targeting procedures

that are reasonably designed to ensure that any ac-

quisition authorized u¡rder subsection (a) is limited

to targeting persons reasonably believed to be lo-

cated outside the United States and does not inten-

tionally acquire any communication as to which the
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1 sender and all intended recipients are knoum at the

2 time of the acquisition to be located in the United

3 States.

4 "(2) Juolcier_., nEvrpw.-The procedures re-

5 quired by paragraph (1) shall be subject to judicial

6 review pursuant to subsection (i).

7 "(e) MrmMrzATroN PnocpnuRns.-

8 "(1) RnqurREMENr ro ADopr.-The Attorney

9 General, in consultation with the Director of Na-

10 tional Intelligenee, shail adopt minimization proce-

11 dures that meet the defi¡ition of minimization proce-

12 dures under seetion 101(h) or section 901(4), as ap-

13 propriate, for acquisitions authorized under sub-

14 section (a).

15 "(2) Juorcmr, RE'\rrEw.-The minimization

16 procedures required by paragraph (1) shall be sub-

l7 ject to judicial review pursuant to subseetion (i).

18 "(f) GurtErJrNES FoR CoMprJraNCE Wrru L¡rurre-

19 TroNS.-

20 "(1) RBeuTREMENT To ADopr.-The Attorney

2l General, in eonsultation with the Direetor of Na-

22 tional Intelligence, shall adopt guidelines to ensure-

23 "(A) compliance with the limitations in

24 subsection (b); and
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I ¡'(B) that an application for a court order

2 is frled if required by any other seetion of this

3 Act.

4 (2) SuenrrssroN oF curDErrrNES.- -The Attor-

5 ney General shall provide the guidelines adopted

6 pursuant to paragraph (1) to-
7 "(A) the eongressional intelligence commit-

I tees;

9 "(B) the Committee on the Judiciarv of

l0 the Senate;

1l "(C) the Committee on the Judiciarv of

12 the House of Representatives; and

13 "(D) the Foreign Intelligenee Surveillance

L4 Court.

15 "(g) CnnrrFrcATroN.-

16 "(1) Itr GENERÁIJ.-

l7 "(A) RnqurnCIupNT.-subject to subpara-

18 graph (B), prior to the iritiation of an acquisi-

19 tion authonzed under subsection (a), the Attor-

20 ney General and the Di¡ector of National Intel-

2L ligence shall provide to the Foreign Intelligence

22 Surveillance Court, under oath, a written cer-

23 tification and any supporting affidavit, under

24 seal, in aecordance with this subsection.
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"(B) ExcnpuoN.-If the Attorney Gen-

eral and the' Director of National Intelligence

make a determination under subseetion

(cXlXCXii) and time does not permit the sub-

mission of a certification under this subsection

prior to the authorization referred to in such

subsection, the Attorney Genera^l and the Direc-

tor of National Intelligence shall submit to the

Court a certification for such authorization as

soon as practicable but in no event later than

7 days after such determination is made.

"(2) RnqumnmENTS.-A certifieation made

under this subsection shall-

"(A) attest that-
"(i) there are reasonable procedures

in place that have been approved, have

been submitted for approval, or will be

submitted v¡ith the certification for ap-

proval by the Foreign Intelligence Surveil-

lance Court for ensuring that the aequisi-

tion authorized under subsection (a)-
"(I) is targeted at persons rea-

sonably believed to be located outside

the United States; and

f:\Vl0\061308\061308.001.xmt (4O7Sg9t7)
June 13, 2008 (8:38 a.m.)
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"(II) does not intentionally ac-

quire any eommunication as to which

the sender and all intended recipients

are known at the time of the acquisi-

tion to be located in the United

States;

"(ii) the minimization procedures to

be used with respect to such acquisition-

"(I) meet the definition of mini-

mization procedures under section

101(h) or section 301(4), as appro-

priate; and

"(II) have been approved, have

been submitted for approval, or will be

submitted rvith the certification for

approval by the Foreign Intelligence

Surveillance Court;

"(üi) guidelines have been adopted in

accordance with subsection (Ð to ensure

complianee with the limitations in sub-

section (b) and to ensure that applieations

for court orders are fi.led if required by

this Act;

"(iv) the procedures and guidelines re-

ferred to in clauses (i), (ii), and (üi) are
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I consistent with the requirements of the

2 fourth amendment to the Constitution of

3 the United States:

4 "(v) a significant purpose of the ac-

5 quisition is to obtain foreign intelligenee

6 information;

1 "(vi) the acquisition involves obtaining

I the foreign intelligence information from or

g with the assistance of an eiectronic com-

10 munication service provider; and

11 "(vii) the aequisition complies with

12 the limitations in subsection (b);

13 "(B) include the procedures adopted in ac-

14 cordanee with subsections (d) and (e);

15 "(C) be supported, as appropriate, by the

16 affidavit of any appropriate official in the area

17 of national security who is-
18 "(i) appointed by the President, by

L9 and with the consent of the Senate; or

20 "(ü) the head of an element of the in-

2l telligenee community;

22 "(D) include-

23 "(i) an effective d.ate for the author-

24 ization that is at least B0 davs after the

f:W10\061308\061308.001.xmt (4o7sg9t7)
June 13,2008 (8:38 a.m.)
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submission of the rwitten certification to

the court; or

"(ii) if the acquisition has begun or

the effective date is less than 30 days after

the submission of the written certification

to the court, the date the aequisition began

or the effective date for the acquisition;

and

"(E) if the Attorney General and the Di-

rector of National Intelligence make a deter-

mination under subsection (c)(1)(AXii), inciude

a statement that such determination has been

made.

"(3) CnnNcp IN EFFECTTvE DATo.-The At-

torney General and the Director of National Intel-

Iigence may advance or delay the effeetive date re-

ferred to in paragraph (zXD) by submitting an

amended certification in accordance with this sub-

section to the Foreign Intelligenee Surveillance

Court for review pursuant to subsection (i).

"(4) I.,ttutTATIoN.-A certification made under

this subsection is not required to identi$r the specific

faeilities, places, premises, or property at which the

acquisition authorized under subsection (a) will be

direeted or conducted.

f:Wl0\061308\061308.001.xm| (¿t075g9l7)
June 13,2ffi8 (8:38 a.m.)
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"(5) M¡rxrnN¿-rlcr oF cERTTFICATToN.-The

Attorney General or a desigree of the Attorney Gen-

eral shall maintain a copy of a certification made

under this subsection.

"(6) Rpvmw.-The certifieation required by

this subsection shall be subject to judicial review

pursuant to subsection (i).

"(h) Dmncrrvos AND JuDrcrAr, REWEw oF Dmnc-

TIVES.-

"(1) Aurnonrry.-With respect to an acquisi-

tion authorized under subsection (a), the Attorney

General and the Director of National Intelligence

may direct, in writing, an eleetronic communication

service provider to-
"(A) imrnediately provide the Government

\l¡ith all information, facilities, or assistance

necessary to accomplish the acquisition in a

manner that will protect the secrecy of the ac-

quisition and produce a. minimum of inter-

ference with the services that zueh electronic

eommunication service provider is providing to

the target of the acquisition; and

"(B) maintain under seeurity procedures

approved by the Attorney General and the Di-

rector of National Intelligence any records con-

f:Wl0\061308\061308.001.xrnj (4O75g9tZ)
June 13, 2008 (8:38 a.m.)
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cerning the acquisition or the aid furnished that

sueh electronic communication sen¡ice provider

wisires to maintain.

"(2) Co¡,rpprusATtoN.-The Governmcnt shall

compensate, at the prevailing rate, an electronic

communication sen'iee provider for providing infor-

mation, facilities, or assistance pursuant to para-

graph (1).

"(3) Rot EASE n'RoM LIABIrJrry.-No cause of

action shall lie in any court against any electronic

communication service provider for providing any in-

formation, facilities, or assistance in accordance with

a directive issued pursuant to paragraph (1).

" (4) Cner,IrENcINc oF DIR.Ecrr\rES.-

"(A) Aurnoury ro cIrar.irrENGE.-An

electronic communication service provider re-

ceiving a directive issued pursuant to paragraph

(1) may challenge the directive by filiog a peti-

tion with the Foreign Intelligence Surveillance

Court, which shall have jurisdiction to review

such a petition.

"(B) AssrcNlrmxr.-The presiding judge

of the Court shall assign the petition fi,led

under subparagraph (A) to 1 of the judges serv-

ing in the pool established by section 103(e)(1)

f:W10\061308\061308.001.xmt (4O75g9tZ)
June 13,2008 (8:38 a.m.)
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not later than 24 hours after the filing of the

petition.

..(C) St¿No¡nDS FoR RE\rrEV/.-A judge

considering a petition to modi$/ or set aside a

directive may grant such petition only if the

judge finds that the directive does not meet the

requirements of this section, or is otherwise un-

lawful.

"(D) Pnocpnunps FoR rNrrIArJ RE-

\rIEw.-A judge shall conduct an initial review

of a petition filed uncler subparagraph (A) not

later than 5 days after being assigned such pe-

tition. If the judge determines that the petition

does not consist of claims, defenses, or other

legal contentions that are warranted by existing

law or by a nonfoivolous argument for extend-

ing, modifiring, or reversing existing law or for

establishing new law, the judge shall imme-

diately deny the petition and affirm the direc-

tive or any part of the directive that is the sub-

ject of the petition and order the recipient to

comply with the direetive or any part of it.

Upon making such a determination or promptly

thereafter, the judge shalt provide a written
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L7

statement for the record of the reasons for a

determination under this subparagraph.

"(E) Pnoceounps FoR PTTENARY RE-

\iIE\\r.-If a judge determines that a petition

described in subparagraph (A) requires plenary

review, the judge shall affirrn, modiff, or set

aside the directive that is the subjeet of that pe-

tition not later than 30 days affer being as-

signed the petition. If the Court does not set

aside the directive, the judge shall immediately

affrrm or affirm with modifications the di¡ec-

tive, and order the recipient to comply with the

direetive in its entirety or as modified. The

judge shall provide a written statement for the

record of the reasons for a determination under

this subparagraph.

"(F) CoITTINUED EFFEcr.-Any directive

not erplicitly modified or set aside under this

paragraph shall remain in full effect.

"(G) CoNrsMpr oF couRT.-Failure to

obey an order of the CouÉ issued under this

paragraph may be punished by the Court as

eontempt of eou¡t.

"(5) EwnoRCEMENT oF DTRECTITES.-
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"(A) OnoER, To coMpEL.-If an electronic

eommunication service provider fails to comply

with a directive issued pursuant to paragraph

(1), the Attorney General may file a petition fbr

an order to compel the electronic eommunica-

tion serviee provider to comply with the direc-

tive with the Foreign Intelligence Surveillance

Court, whieh shall have jurisdiction to revier¡'

such a petition.

"(B) Assrclurpxr.-The presiding judge

of the Court shall assigrr a petition filed under

subparagraph (A) to 1 of the judges serring in

the pool established by section 103(e)(1) not

later than 24 hours after the filing of the peti-

tion.

"(C) PnocEDURES FoR, REVrEw.-A judge

considering a petition frled under subparagraph

(A) shall issue an order requiring the electronic

communication service provider to comply with

the directive or any part of it, as issued or as

modified, not later than 30 days after being as-

signed such'petition if the judge finds that the

directive meets the requirements of this section,

and is otherwise lawful. The judge shall provide
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a lvritten statement for the reeord of the rea-

sons for a determination under this paragraph.

"(D) Coxtpirrpr oF couRT.-Failure to

obey an order of the Court issued under this

paragraph may be punished by the Court as

contempt of court.

"(E) Pnocess.-Any proeess u¡der this

paragraph may be served in any judicial district

in which the electronic communication seryice

provider may be found.

"(6) Appnar.-

"(A) Appp¡r_, To THE counT oF RE-

vIEw.-The Government or an eleetronic eom-

munication service provider receiving a directive

issued pursuant to paragraph (1) may file a pe-

tition with the Foreign Intelligence Surveillance

Court of Review for review of a decision issued

pursuant to paragraph (4) or (5). The Court of

Review shall have jurisdiction to consider such

a petition and shall provide a written statement

for the record of the reasons for a decision

u¡der this paragraph.

"(B) Cpnrronenr ro rHE supR.EME

COUIìT.-The Government or an electronie com-

munication service provider receiving a directive
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20

I issued pu$uant to paragraph (1) may file a pe-

2 tition for a writ of certiorari for review of the

3 decision of the Court of Review issued under

4 subparagraph (A). The record for such review

5 shall be transmitted under seal to the Supreme

6 Court of the United States, which shall have ju-

7 risdiction to review such decision.

8 "(i) Juorcr¿r, Rpvlpw oF CgRrrFrcerIoNS AND

9 PnocnouRps.-

10 "(1) In cENER¿IJ.-

11 "(A) Rpyrpw By rHE FoRETGN rNTEr,-

12 IJIGENCE SuR\TEIIJITANCE couRT.-The Foreign

13 Intelligence Surveillance Court shall have juris-

14 diction to review any eertification submitted in

15 accordance with subsection (S) and the tar-

76 geting and nrinimizatíon procedures adopted in

17 accordanee with subsections (d) and (e), and

18 any amendments to such certifieation or proce-

L9 dures.

20 "(B) TruB pERroD FoR npwpw.-The

2l Court shall review the certification submitted in

22 accordanee with subsection (g) and the tar-

23 geting and minimization procedures adopted in

24 accordance rryith subsections (d) and (e) and

25 shall complete such review and issue an order

f:W10\061308\061308.001.xm| (4O7Sg9t7)
June 13, 2008 (8:38 a.m.)
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under paragïaph (3) not later than 30 days

after the date on u'hich such certification and

procedures are submitted.

"(C),{r,tpr.¡oiunNTs.-The Attorney Gen-

eral and the Director of National Intelligence

mâ,¡r ¿¡n.trd a certification zubmitted in accord-

ance with subsection (g) or the targeting and

minimization procedures adopted in accordance

with zubsections (d) and (e) as necessary at any

time, including if the Court is conducting or

has completed review of such certifieation or

sueh procedures, and shall submit such amend-

ed certification or amended proeedures to the

Court not later than 7 days after amending

sueh certification or such procedures. The

Court shall review any amendment under this

subparagraph under the procedures set forth in

this subsection. The Attorney General and the

Director of National Intelligenee may authorize

the use of an amended certification or amended

procedures pending the Court's review of such

amended certification or amended procedures.

"(2) Rn"wpw.-The Court shall review the fol-

lowing:

fM0\061308\061308.001.xm| (40753917)
June 13,2008 (8:38 a.m.)
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"(A) CenrIFIci.TroN.-A eertification sub-

mitted in accordanee v¡ith subsection (g) to de-

termine whether the certiflreation eontains all

the required elements.

"(B) T¡nGETrNc pRocEDURES.-The tar-

geting procedures adopted in accordance rvith

subsection (d) to assess whether the procedures

are reasonably designed to ensure that the ac-

quisition authorized under subsection (a) is lim-

ited to the targeting of persons reasonably be-

lieved to be located outside the United States

and does not intentionally aequire of any com-

munication as to which the sender and atl in-

tended recipients are lanown at the time of the

acquisition to be located in the United States.

"(C) MrxrurzerroN pRocnDunps.-The

minimization procedures submitted in accord-

ance with subsection (e) to assess whether such

procedures meet the definition of minimization

procedures under section 101(h) or section

301(4), as appropriate.

"(3) OnoERS.-

"(A) Anenovar,.-If the Court finds that

a certification submitted in aceordanee with

subsection (g) contains all of the required ele-
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ments and that the targeting and minimization

procedures adopted in accordance with sub-

sections (d) and (e) are consistent with the re-

quirements of those subsections and with the

fourth amendment to the Constitution of the

United States, the Court shall enter an order

approving the certification and the use, or con-

tinued use in the case of an acquisition author-

ized pursuant to a determination under sub-

section (e)(1)(Cxii), of the procedures for the

aequisition.

"(B) Connpcuox oF DDFrcrENcrEs.-If

the Court finds that a certification submitted in

accordance with subsection (g) does not contain

all of the required elements, or that the proee-

dures adopted in aceordance with subsections

(d) and (e) are not consistent with the require-

ments of those subsections or the fourth

amendment to the Constitution of the United

States, the Court shall issue an order directing

the Government to, at the Government's elec-

tion and to the extent required by the Court's

order-

"(i) correct any deficiency identified

by the Court's order not later than 30 days
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after the date the Court issues the ordcr:

or

"(ü) cease, or not begin, the acquisi-

tion authorized under subsection (a).

"(C) RpeUTREMENT FoR wRrrrEN srATE-

MENT.-In support of its orders under this sub-

section, the Court shall provide, simultaneously

with the orders, for the record a written state-

ment of its reasons.

"(4) Arennr,.-

"(A) Appnar, To THE couRT oF R.E-

vrEV/.-The Government may appeal any order

under this section to the Foreign Intelligence

Suryeillance Court of Review, which shall have

jurisdiction to review such order. For any deci-

sion afflirming, reversing, or modifuing an order

of the Foreign Intelligence Surveillance Court,

the Court of Review shall provide for the reeord

a written statement of its reasons.

"(B) CoNrrvueuoN oF AceursrrroN

PENDING REHEARINc OR AppEAJ,.-Any acqui-

sition affected by an order ulder paragraph

(3XB) may continue-

(407s39r7)
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"(i) during the pendency of any re_

hearing of the order by the Cou¡t en banc:

and

"(ii) if the Government appeals an

order under this section, until the Court of
Review enters an order under subpara_

graph (C).

"(C) Iltpl,ptupNTaTroN eENDINc Ap_

PEAL.-ÀIot later than 60 days after the filing
of an appeal of an order under paragraph

(3)(B) directing the correction of a deficiency,

the Court of Review shali determine, and enter

a corresponding order regarding, whether all or
any part of the correction order, as iszued or
modified, shall be implemented during the pend_

eney of the appeal.

"(D) Cpnrrozunr To THE supREME

CouRT.-The Government may file a petition

for a writ of certiorari for review of a decision

of the Court of Review issued. under subpara_

graph (A). The record for such review shall be

transmitted under sea.l to the Supreme Court of
the United States, which shall have jurisdiction

to review such decision.

"(5) ScnpDUfrE.-

t:\Vl0\061308\061go8.Ool.xmt 
(4O7S39tz)

June 13,2008 (B:gB a.m.)
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"(A) RneIrAcEI\fENT oF AUTHoRTZATToNS

IN EFFECT.-If the Attorney General and the

Director of National Intelligence seek to replace

an authorization issued pursuant to section

1058 of the Foreign Intelligence Surveillance

Act of 1978, as added by section 2 of the pro-

tect Ameriea Act of 2007 (Public Law 110-b5)

with an authorization under this seetion, the

Attorney General and the Director of National

Intelìigence shall, to the extent practicable, sub-

mit to the Court the certification prepared in

aecordance with subsection (g) and the proce-

dures adopted in accordance u'ith subsections

(d) and (e) at least 30 days before the expira-

tion of such authorization.

"(B) RneurHonrzATroN oF AUTHoR.rza-

TIONS IN EFFECT.-If the Attorney General

and the Director of National Intelligence seek

to reauthorize or replace an authorization

issued pursuant to this section, the Attorney

General and the Director of National Intel-

ligence shall, to the extent practicable, submit

to the Court the certifieation prepared in ac-

cordanee with subsection (g) and the procedures

adopted in accordance with subsections (d) and

f:W10\061308\061308.001.xnd (407s39¡7)
June 13,2008 (8:38 a.m.)
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I (e) at least 30 days prior to the expiration of

2 such authorization.

3 "(j) Junrcrll PRocEEDrNGs.-

4 "(1) E>coDrrED JUDrcrÄrJ pRocEÐDrNGS.-Ju-

5 dicial proceedings under this section shall be con-

6 ducted as expeditiously as possible.

7 "(2) Trmo r,rMrrs.-A time limit for a judicial

8 decision in this section shall apply unless the Court,

9 the Court of lleview, or any judge of either the

10 Court or the Court of Review, by order for reasons

11 stated, extends that time as necessary for good

12 eause in a manner consistent with national security.

13 "(k) M¡rNru¡¡¿Ncp AND Spcur¿lry oF Rnconps

L4 AND PRocEEDINGS.-

15 "(1) Sr¡Noenns.-The Foreign Intelligenee

16 Surveillance Court shall maintain a record of a pro-

17 ceeding under this section, including petitions frled,

18 appeals, orders granted, and statements of reasons

79 for decision, under security measures adopted by the

20 Chief Justice of the United States, in consultation

2l with the Attorney General and the Director of Na-

22 tional Intelligence.

23 "(2) Frr,rNG AND REVrEw.-A_ll petitions under

24 this section shall be frled under seal. In any pro-

25 ceedings under this section, the court shall, upon re-

f:V10\061308\061308.O01.xmt (40753917)
Juno 13, 2008 (8:38 a.m.)
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quest of the Government, revie\ry ex parte and in

eamera any Government submission, or portions of

a submission, which may inelude classified informa-

tion.

"(3) RorENTroN oF RECoRns.-The Attorney

General and the Director of National Intelligence

shall retain a directive made or an order grantecl

under this section for a period of not less than 10

years from the date on which such di¡ective or such

order is made.

"(l) AssnssMENTs ÁND REVrEws.-

"(1) SouraNNUArr ASSESSMExT.-Not less fre-

quently than once every 6 months, [he Attorney

General and Director of National Intelligence shatl

assess compliance with the targeting and minimiza-

tion proeedures adopted in aeeordance with sub-

sections (d) and (e) and the guidelines adopted in

aecordance with subsection (f) and shall submit each

such assessment to_

"(A) the Foreign Intelligenee Surveillance

Court;

"(B) the eongressional intelligenee commit-

tees; and

"(C) the Committees on the Judieiary of

the House of Representatives and the Senate,

f:W10\0613O8\061308.0O'l.xml (4075æ17)
June 13,2008 (8:38 a.m.)
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consistent with the Rules of the House of Rep-

resentatives and the Standing Rules of the Sen-

ate.

"(2) Acnlrcy ASSESsMEuT.-The Inspectors

General of the Department of Justice and each eLe-

ment of the intelligence eommunity authorized to ac-

quire foreign intelligenee information under sub-

section (a) with respect to the department or ele-

ment of such Inspector General-

"(A) are authorized to review the compli-

ance with the targeting and minimization proce-

dures adopted in aecordance with subsections

(d) and (e) antl the guidelincs adopted in ac-

eordance with subseetion (f);

"(B) with respect to acquisitions author-

ized under subseetion (a), shall review the num-

ber of disserninated intelligenee reports con-

taining a reference to a United States person

identity and the number of United States per-

son identities subsequently disseminated by the

element eoneerned in response to requests for

identities that were not referred to bv name or

title in the original reporting;

"(C) with respect to acquisitions author-

ized under subseetion (a), shall review the num-

(¿+0753917)
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ber of targets that were later determined to be

located in the United States and, to the extent

possible, whether their communications were re-

viewed; and

"(D) shall provide each sueh review to-
"(i) the Attorney General;

"(ii) the Director of National Intel-

ligence;

"(iii) the congressional intelligence

committees; and

"(iv) the Committees on the Judiciary

of the House of Representatives and the

Senate, consistent with the Rulcs of the

House of Representatives and the Standing

Rules of the Senate.

"(3) ANNUATT REwEV/.-

"(A) Rnqumnunur ro coNDUCT.-The

head of each element of the intelligence commu-

nity conducting an acquisition authorized under

subsection (a) shall eonduct an annual review to

determine whether there is reason to believe

that foreign intelligence information has been

or will be obtained from the acquisition. The

annual review shall provide, with respect to



F:\PIG\INTWSA2007UÌ3773PROP_003.)G4L [Discussion Draft]

I

2

3

4

5

6

7

8

9

10

1l

T2

13

t4

15

16

t7

18

L9

20

2L

22

23

24

25

f:\Vl0\061308\061308.001.xmt (4o75g9ta
June 13,2008 (8:38 a.m.)

31

sueh acquisitions authorizeci under subsection

(a)-

"(i) an accounting of the number of

disseminated intelligenee reports con-

taining a reference to a United States per-

son identity;

"(ii) an accounting of the number of

United States person identities subse-

quently disseminated by that element in re-

sponse to requests for identities that were

not referred to by name or titte in the

original reporting;

"(iü) the number of targets that rvere

Iater determined to be loeated in the

United States and, to the extent possible,

whether their communications were re-

viewed; and

"(iv) a deseription of any procedures

developed by the head of such element of

the intelligence community and approved

by the Director of National Intelligence to

assess, in a manner consistent with na-

tional security, operationa"l requirements

and the privaey interests of llnited States

persons, the extent to which the acquisi-
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I tions authorized under subsection (a) ac-

2 quire the communications of United States

3 persons, and the results of any sueÌì as-

4 sessment.

5 "(B) UsB oF REVrEw.-The head of each

6 element of the inteìligence com.munity that con-

7 ducts an annual review under subparagraph (A)

8 shall use each such review to evaluate the ade-

9 quacy of the minimization procedures utilized

10 by such element or the application of the mini-

11 mization proeedures to a partieular acquisition

12 authorized under subsection (a).

13 "(C) PnovrsroN oF REVrE\M.---The head of

14 each element of the intelligence community that

15 conducts an annual review under subparagraph

16 (A) shall provide such review to-
77 "(i) the Foreign Intelligence Surveil-

18 lance Court;

19 "(ü) the Attorney General;

20 "(iü) the Director of National Intel-

21 ligence;

22 "(iv) the congressional intelligence

23 committees: and

24 "(v) the Committees on the Judiciary

25 of the House of Representatives and the

f:W10\06f3O8\0613o8.00f.xmt (407S39t2)
June 13,2008 (8:38 a.m.)
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1 Senate, consistent with the Rules of the

2 House of Representatives and the Standing

3 Ru-les of the Senate.

4 .snc. ?0s. cERTATN AceursrrroNs TNSTDE Tm uNrrED

5 sTATES oF TTwrTED sTATES pERsoNs our-

6 SIDE TTF UNITED STATES.

7 "(a) JunrsDrcTroN oF TrrE FonucN Iutpl,l,lcENCE

8 Sunvotu,¿,NcE CouRT.-

9 "(1) I¡¡ GENERÁr.-The Foreign Intelligence

10 Surveillanee Court shall have jurisdiction to review

11 an application and to enter an order approving the

12 targeting of a United States person reasonably be-

13 lieved to be located outside the united states to ac-

14 quire foreign intelligence information, if the acquisi-

15 tion constitutes electronic surveillance or the acquisi-

16 tion of stored electronie communications or stored

17 electronic data that requires an order under this

18 Act, and such acquisition is conducted within the

19 llnited States.

20 "(2) I-,nnTATroN.-If a United States person

2I targeted under this subsection is reasonabty believed

22 to be located in the united states during the effec-

23 tive period of an order issued pursuant to subseetion

24 (c), an acquisition targeting such lJnited States per-

25 son under this section shall cease un-less the targeted

flvl0\061308\061308.001.xmt (4o7ss9t7)
June 13,2(X)8 (8:38 a.m.)
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United States person is again reasonably beliered to

be located outside the United States while an order

issued pursuant to subsection (c) is in effect.

"(b) AreucATloN.-

"(1) IN cENERAT.-Each application for an

order under this seetion shall be made by a Federal

offrcer in writing upon oath or affrrmation to a

judge having jurisdiction under subsection (aXl).

Each applieation shaÌl require the approval of the

Attorney General based upon the Attorney General's

finding that it satisfies the criteria and requirements

of such application, as set forth in this section, and

shall include-

"(A) the identity of the Federal offrcer

making the application;

"(B) the identity, if known, or a descrip-

tion of the United States person who is the tar-

get of the acquisition;

"(C) a statement of the facts and cir-

eurnstances relied upon to justify the appli-

cant's belief that the United States person who

is the target of the acquisition is-
"(i) a person reasonably believed to be

located outside the United States: and

f:Wf0\061308\061308.001.xmt (407S39t7)
June 13,2008 (8:38 a.m.)
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"(ii) a foreign power, an agent of a

foreign power, or an officer or emplo)€e of

a foreign pow€r;

"(D) a statement of proposed minimization

procedures that meet the definition of mini-

rnization procedures under section 101(h) or

section 301(4), as appropriate;

"(E) a description of the nature of the. in-

formation sought and the type of communica-

tions or activities to be subjeeted to acquisition;

"(F) a certification made by the Attorney

General or an official specified in section

10a(a)(6) that-
"(i) the certi$'ing offrciai deems the

information sought to be foreign intel-

Iigenee information;

"(ii) a significant purpose of the ac-

quisition is to obtain foreign intelligence

information;

"(üi) such information cannot reason-

ably be obtained by normal investigative

techniques;

"(iv) designates the type of foreign in-

telligence information being sought accord-

(40753sr7)
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ing to the categories described in section

101(e); and

"(v) includes a st¿tement of the basis

for the certification that-
"(I) the information sought is

the t¡pe of foreign intelligence infor-

mation designated; and

"(II) such information eannot

reasonably be obtained by normal in-

vestigative techniques;

"(G) a surnmary statement of the means

by whieh the acquisition will be conducted and

whether physical entry is required to effect the

acquisition;

"(H) the identity of any eleetronic commu-

nication service provider necessary to effect the

acquisition, provided, however, that the applica-

tion is not required to identiff the speeifie fa-

cilities, places, premises, or property at which

the acquisition authorized under this section

will be directed or condueted;

"(I) a statement of the facts concerning

any previous applications that have been made

to any judge of the Foreign Intelligence Surveil-

lance Court involving the United States person
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specified in the application and the action taken

on each previous application; and

"(J) a statement of the period of time for

which the acquisition is required to be main-

tained, provided that such period of time shall

not exceed 90 days per application.

"(2) Orrron REquTREMENTS oF TuE ATToR-

NEY cENERAr,.-The Attorney General may require

any other affidavit or certifieation from any other

offrcer in connection with the application.

"(3) OIUER REquTREMENTS oF Tr{E JUDcE._

The judge may require the applicant to furnish such

other information as may be necessary to make the

findings required by subsection (c)(1).

"(c) Onopn.-

"(1) FlNorucs.-Upon an application made

pursuant to subsection (b), the Foreign Intelligence

Surveillance Court shall entær an ex parte ord.er as

requested or as modified by the Court approving the

acquisition if the Court frnds that-
"(A) the applieation has been mad.e by a

Federal offreer and approved by the Attorney

General:

"(B) on the basis of the facts submitted by

the applieant, for the United States person who

(,f07539t7)
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is the target of the acquisition, there is prob-

able cause to believe that the target is-
"(i) a person reasonabl-v believed to be

located outside the United States; and

"(ii) a foreign power, an agent of a

foreign power, or an offrcer or emplo¡'ee of

a foreign power;

"(C) the proposed minimization procedures

meet the definition of minimization procedures

under section 101(h) or section 301(4), as ap-

propriate; and

"(D) the application that has been frled

contains all statements and certifications re-

quired by subsection (b) and the certification or

certifications are not clearly enoneous on the

basis of the statement matle under subsection

(bXlXFXv) and any other information fur-

nished under subseetion (bX3).

"(2) PRosABr-.,p cAUSE.-In determining

whether or not probable cause exists for purposes of

paragraph (1)(B), a judge having jurisdiction under

subsection (a)(1) may consider past aetivities of the

target and facts and circumstances relating to cur-

rent or future activities of the target. No United

States person may be eonsidered a foreign power,

f:V10\061308\061308.001,xrnt (407S39t7)
June 13, 2008 (8:38 a.m.)
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agent of a foreign power, or officer or employee of

a foreign power solely upon the basis of activities

protected by the first amendment to the Constitution

of the United States.

"(3) Rnrrrow.-

"(A) LrurrArroN oN Rownw.-Review by

a judge having jurisdiction under subsection

(aXl) shall be limited to that required to make

the findings described in paragraph (1).

"(B) Rr:r'rpw oF nRoBABTJE cAUSE.-If

the judge determines that the facts submitted

under subseetion (b) are insuffieient to estab-

lish probable eause under paragraph (1)(B), the

judge shall enter an order so stating and pro-

vide a written statement for the record of the

reasons for such determination. The Govem-

ment may appeal an order under this subpara-

graph pursuant to subsection (f).

"(C) Rr"vrew oF MrNrMrzarroN pn,ocE-

DURES.-If the judge determines that the pro-

posed minimization procedures referred to in
paragraph (1)(C) do not meet the definition of

minimization procedures under section 101(h)

or section 301(4), as appropriate, the judge

shall enter an order so stating and provide a

f:Wl0\061308\0ô1308.001.xmt (4O7Sg9tZ)
June 13, 2008 (8:38 a.m.)



F:\PKBVNT\FISA2007U{3773PROP_003JC\4L fDiscussion DraftI

40

I

2

J

4

5

6

7

8

I
10

11

t2

l3

t4

15

76

T7

18

T9

20

21

22

23

24

f:W10\061 308\061 308.001 .xrnt
June 13, 2008 (8:38 a.m.)

written statement for the record of the reasons

for sueh determination. The Government may

appeal an order under this subparagraph pursu-

ant to subsection (f).

"(D) Revrnw oF cERTrFrcAuon.-If the

judge determines that an application required

by subsection (b) does not contain all of the re-

quired elements, or that the certifrcation or cer-

tifrcations are clearly erroneous on the basis of

the statement made under subsection

(bXlXF)(v) and any other information fur-

nished under subsection (b)(3), the judge shaJl

enter an order so stating and pr.ovide a written

statement for the record of the reasons for such

determination. The Government may appeal an

order under this subparagraph pursuant to sub-

section (f).

"(4) SencIFrcATroNS.-An order approving an

acquisition under this subsection shall specify-

"(A) the identity, if known, or a descrip,

tion of the United States person who is the tar-

get of the acquisition identiñed or described in

the application pursuant to subseetion

(b)(1xB);

(407s39i7)
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"(B) if provided in the application pursu-

ant to subseetion (b)(l)(H), the nature and lo-

cation of each of the facilities or places at

which the acquisition will be directed;

"(C) the nature of the information sought

to be acquired and the type of communications

or activities to be subjeeted to acquisition;

"(D) a summary of the means by which

the acquisition .will be conducted and whether

physical entry is required to effect the aequisi-

tion; and

"(E) the period of time during which the

acquisition is approved.

"(5) DrnncTryES.-An order approving an ac-

quisition under this subsection shall direct-

"(A) that the minimization procedures re-

ferred to in paragraph (1)(C), as approved or

modified by the Court, be followed;

"(B) if applicable, an electronic eonunu-

nication service provider to provide to the Gov-

ernment forthwith alì information, facilities, or

assistance necessary to accomplish the acquisi-

tion authorized under such order in a manner

that will protect the secrecy of the acquisition

and produce a minimum of interference with

(407s39t7)
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the sen'ices that such electronic communication

seruice provider is providing to the target of the

acquisition;

"(C) if applicable, an electronie eommu-

nication serviee provider to maintain under se-

curity procedures approved by the Attorney

General any records concerning the acquisition

or the aid furnished that such electronic com-

munication service provider wishes to maintain;

and

"(D) if applicable, that the Government

compensate, at the prevailing rate, sueh elee-

tronic cornmunication service provider for pro-

viding sueh information, facilities, or assistance.

"(6) DunerloN.-An order approved under this

subsection shall be effective for a period not to ex-

ceed 90 days and such order may be renewed for ad-

ditional 90-day periods upon submission of renewal

applications meeting the requirements of subsection

(b).

"(7) Corvær,raNCE.-At or prior to the end of

the period of time for which an aequisition is ap-

proved by an order or extension under this section,

the judge may assess eompliance with the minimiza-

tion proeedures referred to in paragraph (lXC) bV

f:W1 0\061 308\O61 308.0O1.xm|
June 13, 20Og (8:38 a.m.)
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reviewing the cireumstances under *'hich informa-

tion concerning United States persons \ryas aequired,

retained, or disseminated.

" (d) EunncnNcy AurHoRrzATroN.-

"(1) AuruoRrry FoR EMERcENcy 
^uruonrzA-

TloN.-Notwithstand,ing any other provision of this

Act, if the Attorney General reasonably determines

that-

"(A) an emergency situation exists with re-

spect to the acquisition of foreign intelligence

information for which an order may be obtained

under subsection (c) before an order author-

i" S such acquisition can with due diligence be

obtained, and

"(B) the factual basis for issuance of an

order under this subsection to approve such ac-

quisition exists,

the Attorney General may authorize such acquisition

if a judge having jurisdiction under subsection (aX1)

is informed by the Attorney General, or a designee

of the Attorney General, at the time of zuch author-

ization that the decision has been made to conduct

such acquisition and if an applieation in accordance

with this seetion is made to a judge of the Foreign

Intelligence Surveillance Court as soon as prac-

(407s3et7)
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tieable, but not more than 7 da¡'s 16.. the Attorney

General authorizes such acquisition.

"(2) MrNrMrzATroN pRocEDURES.-If the At-

torney General authorizes an acquisition under para-

graph (1), the Attorney General shall require that

the minimization proeedures referred to in sub-

section (cXlXC) for the issuance of a judicial order

be followed.

"(3) TnnurNeuox oF EMERGENoy AUTHoR-

IZATION.-In the absenee of a judicial order approv-

ing an aequisition under paragraph (1), such acqui-

sition shall terminate when the information sought is

obtained, when the applieation for the or.der is de-

nied,, or after the expiration of 7 days from the time

of authorization by the Attorney General, whiehever

is earliest.

"(4) Usn oF rNFoRMATroN.-If an application

for approval submitted pursuant to paragraph (1) is

denied, or in any other case where the acquisition is

terminated and no order is issued approving the ac-

quisition, no information obtained or evidence de-

rived from sueh aequisition, except under cir-

cumstances in which the target of the acquisition is

determined not to be a United States person, shall

be received in evidence or otherwise disclosed in anv
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I trial, hearing, or other proceeding in or before any

2 court, grand jury, department, office, agency, regu-

3 latory body, legislative committee, or other authority

4 of the United States, a State, or political subdir,'ision

5 thereof, and no information concerning any United

6 States person acquired from such acquisition shall

7 subsequently be used or disclosed in any other man-

8 ner by Federal officers or employees without the

9 consent of such person, except with the approval of

10 the Attorney General if the information indicates a

' 11 threat of death or serious bodily harm to any per-

12 son.

13 "(e) ßglBASE FROM lrregrl,rry.-No cause of action

14 shall lie in any court against any electronic communication

15 service provider for providing any information, facilities,

16 or assistance in accordance with an order or request for

17 emergency assistance issued pursuant to subsections (c)

18 or (d).

19 "(f) AeenAL.-

20 "(1) Appuar.., To rHE FoREIcN INTETJIJIcENCE

27 suRVErIrlaNCE couRT oF nEVIEw.-The Govern-

22 ment may fi_le an appeal with the Foreign Intel-

23 ligence surveillance court of Review for review of an

24 order issued pursuant to subsection (c). The co'rt
25 of rleview shall have jurisdietion to consider sueh ap-

f:V10\061308\061308.001.xmt (407S39t7)
June 13,2m8 (8:38 a.m.)
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I peal and shall provide a written statement for the

2 record of the reasons for a decision under this para-

3 graph.

4 "(2) CnnrroRAnr ro Tl.rE supREME couRT.-

5 The Government may file a petition for a writ of

6 certiorari for review of a decision of the Court of Re-

7 view issued under paragraph (l). The reeord for

8 such review shall be transmitted under seal to the

9 Supreme Court of the United States, which shall

10 have jurisdiction to review sueh deeision.

11 "(g) CoNsrnucrroN.-Nothing in title I shall be con-

12 strued to require an application for a eourt order under

13 such title for an acquisition that is targeted in accordanee

14 with this seetion or chapter 119, 1Zl, or 206 of title 18,

15 United States Code, at a United States person reasonably

16 believed to be loeated outside the United States.

17 r.snc. 7o4. orHER AcerrrsrrroNs TARcETTNc uMTED

18 sTATES pERSoNS orrrsrDE Trm uNTIED

19 srArES.

20 "(a) JunrsDrcrroN AND Scopp.-

2l "(1) JurusDrcrroN.-The Foreign Intelligence

22 Surveillance Court shall have jurisdiction to enter an

23 order pursuant to subsection (c).

24 "(2) Scopp.-No element of the intelligenee

25 communit¡r may intentionally target, for the purpose

f:W10\061308\06'1308.001,xmt (¡107S39t7)
June 13,2008 (8:38 a.m.)
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of acquiring foreign intelligenee information,

United States person reasonably believed to be

cated outside the United States under cireumstances

in rvhich the targeted United States person has a

reasonable expeetation of privacy and a warrant

would be required if the acquisition were conductecl

inside the United States for law enforcement pur-

poses, unless a judge of the Foreign Intelligence

Surveillance Court has entered an order with respect

to such targeted United States person or the Attor-

ney General has authorized an emergency acquisition

pursuant to subsections (c) or (d) or any other pro-

vision of this Act.

"(3) IrIMITATIONS.-

"(A) MovrNc oR MTsTDENTTFTDD TAR-

cETS.-If a United States person targeted

under this subsection is reasonably believed to

be located in the United States during the ef-

fective period of an order issued pursuant to

subsection (c), an acquisition targeting such

United States person under this section shall

cease unless the targeted United States person

is again reasonably believed to be located out-

side the United States during the effeetive pe-

riod of such order.

f:V10\06f308\061308.001.xmt (4O7SS9la
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7 " (B) ArelrclBrlrry.-If an aequisition is

2 to be conducted inside the United States and

3 could be authorized under section T0B, the ac-

4 quisition may only be condueted if authorized

5 by section 703 or in aecordance with another

6 provision of this Act other than this section or

7 chapter 119, 121, or 206 of title 18, United

8 States Code.

9 "(b) Arel,rcATroN.-Each application for an order

10 under this seetion shail be made by a Federar officer in

11 writing upon oath or afflrrmation to a judge having juris-

12 diction under subsection (a)(1). Each apprication shail re-

13 quire the app'oval of the attorney Generar based upon the

14 Attorney General's finding that it satisfîes the criteria and

15 requirements of such application as set forth in this sec-

16 tion and shall include-

17 "(1) the identity of the Federal offieer making

18 the applieation;

19 "(2) the identity, if lcrown, or a description of

20 the specifie United States person who is the target

2l of the acquisition;

22 "(3) a statement of the facts and circumstances

23 relied upon to justifii the applicant's belief that the

24 United States person who is the target of the acqui-

25 sition is-

f:\Vl 0\061 308\061 308.001 .xml
June 13, 2008 (8:38 a.m.)
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"(A) a person reasonably believed to be lo-

cated outside the United States: and

"(B) a foreign po\iler, an agent of a foreign

po\¡¡er, or an officer or employee of a foreign

power;

"(4) a statement of proposed minimization pro-

cedures that meet the definition of minimization pro-

cedures under section 101(h) or section 801(4), as

appropriate;

"(5) a certification made by the Attorney Gen-

eral, an official specified in section 104(a)(G), or the

head of an element of the intelligence community

that-

"(A) the certiffing offrcial deems the infor-

mation sought to be foreign intelligence infor-

mation; and

"(B) a significant purpose of the acquisi-

tion is to obtain foreign intelligence informa-

tion;

"(6) a statement of the facts eoncerning any

previous applications that have been made to any

judge of the Foreign Intelligenee Surveillanee Court

involving the United States person specified in the

application and the action taken on each previous

application; and

f:V10\061308\061308.0O1.xml (¿ro75g9l7)
June '13, 2008 (8:38 a.m.)
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"(7) a statement of the period of time for rvhich

the acquisition is required to be maint¿ined, pro-

vided that such period of time shall not exceed 90

days per applieation.

"(e) Onoun.-

"(l) FrNnrucs.-Upon an application made

pursuant to subsection (b), the Foreign Intelligence

Surveillance Court shall enter an ex parte order as

requested or as modified by the Court if the Court

finds that-
"(A) the application has been made by a

Federal offreer and approved by the Attorney

General;

"(B) on the basis of the facts submitted by

the applieant, for the United States person who

is the target of the acquisition, there is prob-

able cause to believe that the target is-
"(i) a person reasonably believed to be

located outside the United States; and

"(ii) a foreign power, an agent of a

foreign power, or an offieer or employee of

a foreign power;

"(C) the proposed minimization proce-

dures, with respect to their dissemination provi-

sions, meet the defrnition of minimization pro-

f:V10\061308\061308.001.xmt (40ZSg9l7)
June 13,2008 (8:38 a.m.)



F:\PKBVNT\FISA2007U{3773PROP_003.XML lDiscussÍon Draft ]

1

2

aJ

4

5

6

7

8

9

10

11

l2

t3

t4

15

16

17

18

t9

20

2l

22

23

24

25

51

eedures under section 101(h) or section 301(4),

as appropriate; and

"(D) the application that has been filed

contains all statements and certifieations re-

quired by subseetion (b) and the certification

provided under subsection (bX5) is not clearþ

erroneous on the basis of the information firr-

nished under subsection (b).

"(2) Pr¿osaBr,n causn.-In determining

whether or not probable cause exists for purposes of

an order under paragraph (1)(B), a judge having ju-

risd-ietion under subsection (aXl) may consider past

activities of the target and facts and eircumstances

relating to current or future activities of the target.

No United States person ma¡r þs considered a for-

eign power, agent of a foreign power, or offrcer or

employee of a foreign power solely upon the basis of

activities protected by the fîrst amendment to the

Constitution of the United States.

"(3) Rnvrew.-

"(A) I¡rUrrerrONS ON REVrEw.-Review

by a judge having jurisdiction under subsection

(a)(1) shall be limited to that required to make

the findings described in paragraph (1). The

judge shall not have jurisdiction to review the

flvl0\061308\061308.001xmt (407s39t4
June 13, 2008 (8:38 a.m.)
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meâns by u'hieh an acquisition under this sec-

tion may be conducted.

"(B) Rnrrrcw oF eRoBABTJE cAusE.-If

the judge determines that the facts submitted

rurder subsection (b) are insufftcient to estab-

lish probable cause to issue an order under this

subsection, the judge shall enter an order so

stating and provide a written statement for the

record of the reasons for such determination.

The Government may appeal an order under

this clause pursuant to subsection (e).

"(C) Rp.r¡r¡w oF MrNII\trzATroN pRoco-

DURES.-If the judge determines that the mini-

mization proeedures applicable to dissemination

of information obtained through an acquisition

under this subsection do not meet the definition

of minimization procedures under section

101(h) or section 301(4), as appropriate, the

judge shall enter an order so stating and pro-

vide a written statement for the record of the

reasons for such determination. The Govern-

ment may appeai an order under this clause

pursuant to subseetion (e).

"(D) Scopp oF RErrTEw oF cERTrFr-

caTION.-If the judge determines that an appli-
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cation under subsection (b) does not contain all

the required elements, or that the certifieation

provided under subsection (bX5) is clcarly erro-

neous on the basis of the information furnished

under subsection (b), the judge shall enter an

order so stating and provide a written state-

ment for the record of the reasons fbr such de-

termination. The Government may appeal an

order under this subparagraph pursuant to sub-

section (e).

"(4) Dun¿,rloN.-An order under this para-

graph shall be effective for a period not to exceed g0

days and sueh order may be renewed fbr additional

90-day periods upon submission of renewal applica-

tions meeting the requirements of subsection (b).

"(5) Coupr-,raNcn.-At or prior to the end of

the period of time for which an order or extension

is granted under this seetion, the judge may assess

compliance with the minimization proeedures re-

ferred to in parag'raph (lXC) by reviewing the cir-

eumstanees under which information concerning

United States persons was disseminate$, provided

that the judge may not inquire into the cir-

cumstances relating to the conduct of the aequisi-

tion.

f:Wl0\061308\061308.00i.xmt (407539tn
June 13, 2008 (8:38 a.m.)
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" (d) EruBRcENcy AurHoruzerroN.-

"(1) Aurgonrry FoR EMERcENcy ¡.urHonrzÄ-

TloN.-Nohvithstanding an¡' other provision of this

section, if the Attorney General reasonably deter-

mines that-
"(A) an emergency situation exists with re-

' spect to the acquisition of foreign intelligence

i¡formation for which an order may be obtained

under subsection (c) before an order under that

subseetion can, with due diligence, be obtained.,

and

"(B) the factual basis for the issuance of

an order under this section exists,

the Attorney General may authorize the emergency

acquisition if a judge having jurisdiction under sub-

section (a)(1) is informed by the Attorney General

or a designee of the Attorney General at the time of

such authorization that the decision has been made

to eonduct such aequisition and if an application in

accordance with this section is made to a judge of

the Foreign Intelligence Surveillance Court as soon

as practieable, but not more than 7 days after the

Attorney General authorizes such acquisition.

"(2) MrwrMrzATroN pRocEDIrRES.-If the At-

torney General authorizes an emergeney acquisition

flv10\061308\061308.001.xmt (4O7599t4
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under parag'raph (1), the Attorney General shall re-

quire that the minimization procedures referred to in

subsection (eX1XC) be followed.

"(3) TnRul¡¡enoN oF EMERGENov AUTHoR-

IZATION.-In the absence of an order under sub-

section (c), an emergency aequisition under para-

graph (1) shall terminate when the information

sought is obtained, if the application for the order

is denied, or afüer the e4piration of 7 days from the

time of authorization by the Attorney General,

whichever is earliest.

"(4) Usn oF tNFoRMArroN.-If an application

submitted to the Court pursuant to paragraph (1) is

denied, or in any other case where the acquisition is

terminated and no order with respect to the target

of the acquisition is issued under subsection (c), no

information obtained or evidence derived from such

aequisition, except under circumstances in which the

target of the acquisition is determined not to be a

United States person, shall be received in evidence

or otherwise disclosed in any trial, hearing, or other

proeeeding in or before any court, grand jury, de-

partment, office, agency, regulatory bod¡ legislative

committee, or other authority of the United States

a State, or political subdivision thereof, and no in-
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