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I TITLE I-FOREIGN
2 IIVTELLIGENCE SIJR\IEILI-.AT{CE
3 spc. r0r. ADDTTToNAL pRocEDURES REcARDTNc cERTATN

4 pERsoNS oursrDE Tm uNrTED srATEs.

5 (a) IN GnNpner,.-The Foreign Inteiligence surveil-

6 lance Act of rgTB (50 u.s.c. 1g0r et seq.) is amended-

7 (1) by striking tirle VII; and

I (2) by adding at the end:

g ..TTTLE VII_ADDITIONAL PROCE-
10 DURES REGARDING CERTAIN
11 PERSONS OUTSIDE THE
12 UNITED STATES
13 "snc. zor. DEFrNrnoNS.

14 "(a) Ix Gpvazur,.-The terms ,agent of a foreign

15 power', 'attorney Generar', 'contents', ,electronie surve¡-

16 lánce', 'foreign inteligence information,, ,foreign power',

17 'person', 'united states', and 'united states person, have

18 the meanings given such terms in section 101, except as

19 specifically provided in this title.

20 ,,(b) AourroNarJ Dpr,rNrrroNs._

21 "(1) corucnpssroN^rJ TNTELTTT.ENCE coMMrr-

22 rnps.-The term 'congressiona.ì inteligenee crimmit-

23 tees'mea

24 ',(A) the Seiect Committee on fntellisenee

25 of the Senate: and

f:W10\061608\061608.265.xmt (4075391j1)
June 16, 2008 (7:S4 p.m.)
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"(B) the Permanent Select Committee on

Intelligence of the House of Representatives.

"(2) FonpIcru INTEIJIIcENCE SUR\TEIIJT,ANCE

COURT; COURT.-The terms'Foreign Intelligence

Surveillance Court' and 'Court' mean the court es-

tablished under section 108(a).

"(3) Fonorcx INTELLIGENCE suR\,:EIL,I/A-\oE

COURT OF REVIEV/; COURT OF REVrEw.-The terms

'f,'oreign Intelligence Sur-veillance Court of Review'

and 'Court of Review' mean the court established

under section 103(b).

"(4) Er,¡crnoNrc coMriruNrcATroN snRrrrcn

PROyIDER.-The term 'electronic communication

service provider' means-

"(A) a telecommunications carier, as that

term is defined in seetion B of the Communica-

tions Act of 1934 (4T U.S.C. 158);

"(B) a provider of eiectronic communica-

tion service, as that term is defrned in section

2570 of title 18, United States Code;

"(C) a provider of a remote computing

serviee, as that term is defined in section ZTII
of title 18, United States Code;

"(D) any other communieation service pro-

vider who has access to wire or electronic com-
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I munications either as such communieations are

2 transmitted or as such communications are

3 stored; or

4 "(E) an offrcer, employee, or agent of an

5 entity described in srbparagraph (A), (B), (C),

6 or (D).

7 "(5) INru,llcENCE coMMUNrry.-The term

8 'intelligence community' has the meaning given the

9 term in section 3(a) of the National Security Act of

10 1947 (50 U.S.C. a01a(a)).

11 r.spc. z0z. pRocEDUREs FoR TAn'GETING cERTATN pER-

12 çoNs oursrDn THE uNrrED sTATES orIrER

13 TrrAN uNrlED srarus pnnsoNs.

14 "(a) AurnoRrzerroN.-Notwithstanding any other

15 provision of law, upon the issuance of an order in accord-

16 ance with subsection (i)(3) or a determination under sub-

17 section (e)(2), the Attorney General and the Director of

18 l'{ational Intelligenee may authorize jointly, for a period

19 of up to 1 year from the effective date of the authoriza-

20 tion, the targeting of persons reasonabþ believed to be ro-

2l cated outside the united states to acquire foreign inter-

22 ligenee information.

23 "(b) IitutTATroNS.-Ax acquisition authorized r¡¡der

24 subsection (a)-

flvl 0\061 608\061 608.265.xmt (407ss9tj i)
June 16, 20OB C/:34 p.m.)
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"(1) may not intentionally target any person

known at the time of acquisition to be located in the

United States;

"(2) may not intentionally target a person rea-

sonably believed to be located outside the United

States if the purpose of such acquisition is to target

a particular, lcrown person reasonably believed to be

in the United States;

"(3) may not intentionally target a United

States person reasonably believed to be located out-

side the United States;

"(4) may not intentionally acquire any commu-

nication as to which the sender and all intended re-

cipients are known at the time of the aequisition to

be located in the llnited States; and

"(5) shall be eonducted in a manner consistent

with the fourth amendment to the Constitution of

the llnited States.

"(c) ColloucT oF AceursrrroN.-

"(1) IN cENERArr.-An acquisition authorized

under subsection (a) shall be conducted only in ac-

cordance \¡rith-

"(A) the targeting and minimizalíon proce-

dures adopted in aceordance with subsections

(d) and (e); and
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"(B) upon submission of a eertification in

accordanee with subsection (g), such certifi-

cation.

"(2) DnTERMTNATIoN.-A determination under

this paragraph and for purposes of subsection (a) is

a determination by the Attorney General and the Di-

rector of National Intelligence that exigent cir-

cumstances exist because, without immediate imple-

mentation of an authorization under subsection (a),

intelligence important to the national security of the

United States may be lost or not timely acquired

and time does not permit the issuance of an order

pursuant to subsection (i)(3) prior to the implemen-

tation of such authorization.

"(3) TrtrrNG oF DETERTlrrNATroN.-The Attor-

ney General and the Director of National Intel-

ligence may make the determination under para-

graph (2)-
"(A) before the submission of a certifi-

cation under subsection (g); or

"(B) by amending a certification pursuant

to subsection (iX1XC) at any time during

which judicial review under subsection (i) of

such certifrcation is pending.
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"(4) CoNSTRUcrroN.-Nothing in title I shall

be construed to require an application for a court

order under such title for an aequisition that is tar-

geted in accordance with this section at a person

reasonably believed to be located outside the United

States.

"(d) TencETrNG PnocsouRos..-

"(1) RnqurREMENr ro ADopr.-The Attorney

Generaì, in consultation with the Director of Na-

tional Intelligence, shall adopt targeting procedures

that are reasonably designed to-
"(A) ensure that any acquisition author-

ized under subsection (a) is limited to targeting

persons reasonably believed to be loeated out-

side the United States; and

"(B) prevent the intentional acquisition of

any communication as to which the sender and

all intended recipients are known at the time of

the acquisition to be located in the United

States.

"(2) Juorcrer, REyrEw.-The procedures

adopted in accordance with paragraph (1) shall be

subject to judicial review pursuant to subsection (i).

" (e) MrluMrzATroN Pnocpoultos.-
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I "(1) RBqUTREMENT To ADopr.-The Attorney

2 General, in eonsultation with the Director of Na-

3 tional Intelligenee, shall adopt minimization proce-

4 dures that rneet the definition of minimization proce-

5 dures under section 101(h) or section 801(4), as ap-

6 propriate, for acquisitions authorized. under sub-

7 seetion (a).

8 "(2) Juucrer, RE\rlEw.-The minimization

9 procedures adopted in accordance with paragraph

10 (1) shall be subject to judicial review pursuant to

11 subsection (i).

12 "(f) GUToEITINES FoR CoMeIJIANCE W'rrrt l_,rwnre-

L3 TroNS.-

14 "(1) RequTREMENT To 
^Dopr.-The 

Attorney

15 General, in consultation with the Director of Na-

16 tional InteLligence, shall adopt guidelines to ensure-

17 "(A) complianee with the limitations in

18 zubsection (b); and

19 "(B) that an application for a court order

20 is filed as required by this Act.

2l "(2) SuerrlrssroN oF curDEL.rNES.-The Attor-

22 ney General shall provide the guidelines adopted in

23 accordance with paragraph (1) to--
24 "(A) the congressional intelligence commit-

25 tees:

f:Vf0\061608\06'1608.265.xmt (407Sætf1)
June 16,2008 C/:34 p.m.)
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"(B) the Committee on the Judiciary of

the Senate;

"(C) the Committee on the Judiciary of

the House of Representatives; and

"(D) the Foreign Intelligence Surveillance

Court.

"(g) CnnrrFrcaTroN.-

"(1) IN cENERAL.-

"(A) RnqurRnMnNT.-subject to subpara-

graph (B), prior to the implementation of an

authorization undcr subsection (a), the Attor-

ney General and the Director of National Intel-

ligence shall provide to the Foreign Intelligence

Surveillance Court a written certification and

any supporting affldavit, under oath and under

seal, in accordance with this subsection.

"(B) ExcrpuoN.-If the Attorney Gen-

eral and the Director of National Intelligence

make a determination under subsection (cXz)

and time does not permit the submission of a

certification under this subsection prior to the

implementation of an authorization under sub-

section (a), the Attorney General and the Direc-

tor of National fntelligence shall submit to the

Court a eertification for such authorization as
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"(A) attest that-
"(i) there are reasonable procedures

in place that have been approved, have

been submitted for approval, or will be

submitted \Mith the certification for ap-

proval by the Foreign Intelligence Surveil-

lance Court to-
"(I) ensure that an acquisition

authorized under subsection (a) is tar-

geted at persons reasonably believed

to be located outside the United

States; and

"(fI) prevent the intentional ae-

quisition of any communication as to

which the sender and all intended re-

cipients are known at the time of the

acquisition to be located in the United

States;

"(ii) the minimization procedures to

be used with respect to such aequisition-

F:\PKBVNT\FISA2007U{3773PROP_003.XML[Discuesion l]raft l

10

soon as practicable but in no event later than

7 da¡'s after such determination is made.

"(2) RBeurnB¡¿nNTS.-A certiflrcation made

under this subsection shall-
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"(I) meet the definition of mini-

mization procedures under seetion

101(h) or section 301(4), as appro-

priate; and

"(Ir) have been approved, have

been submitted for approval, or will bc

submitted ',\¡ith the certifieation for

approval by the Foreign Intelligence

Surveil.lance Court;

"(üi) guidelines have been adopted in

aeeordance with subseetion (f) to ensure

compliance with the limitations in sub-

section (b) and to ensure that applications

for court orders are flled as required by

this Act;

"(iv) the procedures and guidelines re-

ferred to in clauses (i), (ii), and (iii) are

consistent with the requirements of the

fourth amendment to the Constitution of

the United States;

"(v) a signifïcant purpose of the ac-

quisition is to obtain foreign intelligence

information;

"(vi) the aequisition involves obtaining

the foreign intelligence information from or
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with the assistance of an eìectronic com-

munication seruice provider; and

"(vii) the aequisition complies with

the limitations in subsection (b);

"(B) include the procedures adopted in ac-

cordanee with subsections (d) and (e);

"(C) be supported, as appropriate, by the

afflrdavit of any appropriate offrcial in the area

of national security who is-
"(i) appointed by the President, by

and with the advice and eonsent of the

Senate; or

"(ii) the head of an element of the in-

telligenee community;

"(D) include--

"(i) an effective date for the author-

ization that is at least 30 days after the

submission of the written certification to

the court; or

"(ii) if the acquisition has begun or

the effective date is less than B0 days after

the submission of the written certifieation

to the court, the date the acquisition began

or the efÊective date for the aequisition;

and
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"(E) if the Attorney General and the Di-

rector of ì,lational Intelligence make a deter-

mination under subsection (c)(2), inelude a

statement that sueh determination has been

made.

"(3) Cnexcp rN EFFECTTvE DA.TE.-The At-

torne,v General and the Director of National Intel-

ligence may advance or delay the effective date re-

ferred to in paragraph (2)(D) by submitting an

amended certification in accordance with this sub-

section to the Foreign Intelligence Surueillance

Court for review pursuant to subsection (i).

"(4) LnurATroN.-A certifieation made under

this subsection is not required to identifii the specific

facilities, places, premises, or property at which the

acquisition authorized under subsection (a) wilt be

directed or conducted.

"(5) M¿TNTnNANCE oF cERTrFrcATroN.-The

Attorney General or a designee of the Attorney Gen-

eral shall maintain a copy of a certification made

under this subsection.

"(6) Rnvmw.-A eertification submitted in ac-

cordance with this subsection shall be subjeet to ju-

dicial review pursuant to subsection (i).

f:W10\061608\061608.265.xn¡t (407539[1)
June 16, 2008 (7:34 p.m.)
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"(h) DrRecTrvES AND JuDTcIAL RE\,fItw oF DInpc-

TIVES.-

"(1) AurnoRrry.-With respect to an acquisi-

tion authorized under subsection (a), the Attorney

General and the Director of National Intelligence

may direct, in writing, an electronic communication

sen'ice provider to-
"(A) immediately provide the Government

witìr all information, facilities, or assistance

necessary to aceomplish the acquisition in a

manner that will protect the secrecy of the ae-

quisition and produce a minimum of inter-

ference with the services that such electronic

communication service provider is providing to

the target of the acquisition; and

"(B) maintain under security procedures

approved by the Attorney General and the Di-

rector of National Intelligence any reeords con-

cerning the acquisition or the aid furnished that

such electronic communication service provider

wishes to maintain.

"(2) CoprpuNs¿.TroN.-The Government shall

compensate, aI the prevailing rate, an electronic

communication service provider for providing infor-

f:\Vf0\061608\061608.265.xmt (407SS9111)
Jun€ 16, 2008 (7:34 p.m.)
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mation, facilities, or assistance pursuant to para-

graph (1).

"(3) RnlEAsE FRoM IJIABTI_,ITv._No eause of

action shall lie in any court against any electronic

comrnunieation service provider for providing any in-

formation, facilities, or assistance in accordance with

a directive issued pursuant to paragraph (1).

"(4) Cner,LDNcrNc oF DIRECTTvES.-

"(A) Aursonlrv ro crrarJIJENGE.-An

electronic communieation service provider re-

ceiving a directive issued pursuant to paragraph

(1) may challenge the directive by filing a peti-

tion with the Foreign Intelligence Surveillance

Court, whieh shall have jurisdiction to review

such a petition.

"(B) Assruun,rnxr.-The presiding judge

of the Court shall assign the petition frted

under subparagraph (A) to 1 of the judges sen/-

irg in the pool established under section

103(e)(1) not later than 24 hours after the fil-

ing of the petition.

"(C) Sr¿¡,lo¿nDs FoR REvrEw.-A judge

considering a petition to modifr or set aside a

directive may gïant such petition only if the

judge finds that the directive d.oes not meet the

f:V10\061608\061608.265.xmt (40753911i)
Juns 16,2008 (7:34 p.m.)
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requirements of this section, or is otherwise un-

lawful.

"(D) Pnocpnuliss FoR rMTiaL, R.E-

vIEw.-A judge shall conduct an initial revie\ry

of a petition frled under subparagraph (A) not

later than 5 days after being assigned such pe-

tition. If the judge determines that the petition

does not consist of claims, defenses, or other

legal contentions that are warranted by existing

law or by a nonfrivolous argument for extend-

ing, modifJ¡ing, or reversing existing law or for

establishing new law, the judge shall imme-

diately deny the petition and affirm the direc-

tive or any part of the directive that is the sub-

ject of the petition and order the recipient to

comply with the directive or any part of it.

Upon making a determination under this sub-

paragraph or promptly thereafter, the judge

shall provide a written statement for the record

of the reasons for such determination.

"(E) Pnocnounps FoR pTJENA_Ry RE-

vrEV¡.-If a judge determines that a petition

deseibed in subparagraph (A) requires plenary

review, the judge shall afñrm, modi$r, or set

aside the directive that is the subject of that pe-
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tition not later than 30 days after being as-

signed the petition. If the Court does not set

aside the directive, the judge shall immediately

afflrrm or afflrm with modifications the direc-

tive, and orcler the recipient to eomply with tlie

directive in its entirety or as modified. The

judge shall provide a vrritten statement for the

record of the reasons for a determination under

this subparagraph.

"(F) CoNTTNUED EFFEcr.-Any directive

not explicitly modifiecl or set aside under this

paragraph shall remain in full effect.

"(G) Coxr¡upr oF counT.-Failure to

obey an order of the Court issued under this

paragraph may be punished by the Court as

contempt of court.

"(5) EvToRCEMENT oF DTRECTnTES.-

"(A) OnnER To coMppr,.-If an electronic

eommunication service provider fails to comply

with a directive issued pursuant to paragraph

(1), the Attorney General may frle a petition for

an order to compel the electronic communica-

tion service provider to eomply with the direc-

tive with the Foreign Intelligence Surveillance
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Court, which shall have jurisdiction to review

su.ch a petition.

"(B) Asslcxr,r¡xr.-The presiding judge

of the Court shall assign a petition filed under

subparagraph (A) to 1 of the judges serving in

the pooì established under section 103(e)(1) not

later than 24 hours after the fîling of the peti-

tion.

"(C) PnocEDURES FoR REirrEw.-A judge

considering a petition filed under subparagraph

(A) shall issue an order requiring the electronie

communication serviee provider to comply with

the directive or any part of it, as issued or as

modified, not later than 30 days after being as-

signed such petition if the judge finds that the

directive meets the requirements of this section

and is otherwise lawfr¡-Ì. The judge shall provide

a written statement for the record of the rea-

sons for a determination under this paragraph.

"(D) Co¡qrptpr oF counT.-Failure to

obey an order of the Court issued under this

paragraph may be punished by the Court as

contempt of court.

"(E) Pnocpss.-Any process under this

paragraph may be served in any judicial district
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in lvhich the electronic comtrrunication seruice

provider may be found.

"(6) A-pppar,.-

"(A) Appp¡¡ To rHE couRT oF RE-

Ïlnw.-The Government or an electronic com-

niunieation service provider receiving a directive

issued pursuant to paragraph (1) may file a pe-

tition with the Foreign Intelligence Surveillance

Court of Review for review of a decision issued

pursuant to paragraph (4) or (5). The Court of

Ilcview shall have jurisdiction to consider such

a petition and shall provide a written statement

for the record of the reasons for a decision

under this paragraph.

"(B) Cpnrroneru To THE supREME

CoURT.-The Governrnent or an electronic eom-

munication service provider receiving a directive

issued pursuant to paragraph (1) may file a pe-

tition for a writ of certiorari for review of the

decision of the Court of Review issued under

subparagraph (A). The record for such review

shall be transmitted under seal to the Supreme

Court of the United States, which shall have ju-

risdiction to review such decision.
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"(1) IN cENER¿l.-

"(A) Rnr¡rgw By rHE FoRErcN INTEr_,-

IJIGENCE SURVETTJIANCE COURT.-The Foreign

Intelligenee SurveiLlance Court shall have juris-

diction to review any certification submitted in

accordance with subseetion (g) and the tar-

geting ancl mininrization procedures adopted in

accordanee with subsections (d) and (e), and

any amendments to such certification or proce-

dures.

"(B) Tlun pERroD FoR nsuuw.-The

Court shall review a certification submitted in

aceordance with subsection (S) and the tar-

geting and minimization procedures adopted in

aceordance with subsections (d) and (e) and

shall complete such review and issue an order

under paragraph (3) not later than 30 days

after the date on which such certification and

proeedures are submitted.

"(C) AupNomp¡,lrs.-The Attorney Gen-

eral and the Director of National Intelligence

may amend a certification submitted in accord-

ance with subseetion (g) or the targeting and
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2l
minimization procedures adopted in accordance

with subsections (d) and (e) as necessary at an.y

time, including if the Court is conducting or

has completed review of sueh certification or

such procedures, and shall subnrit such amend-

ed certification or amended procedures to the

Court not later than 7 days after amending

such certifieation or such procedures. The

Court shall review any amendment under this

subparagraph under the procedures set forth in

this subseetion. The Attorney General and the

Director of National Intelligence may authorize

the use of an amended certification or amended

procedures pending the Court's review of such

amended certification or amended proeedures.

"(2) Rnvrnw.-The Court shall review the fol-

lowing:

"(A) CnnrrFrclrroN.-A certification sub-

mitted in accordance with subsection (g) to de-

termine whether the certiflrcation contains all

the required elements.

"(B) TnnGETrNc pRocEDURES.-The tar-

geting proeedures adopted in accordance with

subseetion (d) to assess whether the procedures

are reasonabþ designed to-

f:W10\061608\061608.265.xmt (4O7S39liI)
June 16, 2008 (7:34 p.m.)
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"(i) ensure that the acquisition au-

thorized under subsection (a) is limited to

the targeting of persons reasonably be-

lieved to be located outside the United

States; and

"(ii) prevent the intentional acquisi-

tion of any communication as to which the

sender and all intended recipients are

known at the time of the acquisition to be

located in the United St¿tes.

"(C) MrxrnnzerroN pRocEDURps.-The

minimization procedures adopted in aceordance

with subsection (e) to assess whether such pro-

cedures meet the definition of minimization pro-

cedures under section 101(h) or section 801(4),

as appropriate.

"(3) OnoERs.-

"(A) AreRovAL.-If the Court finds that

a certifieation submitted in aceordance with

subsection (g) contains all of the required ele-

ments and that the targeting and minimization

proeedures adopted in accordanee with sub-

sections (d) and (e) are consistent with the re-

quirements of those subsections and with the

fourth amendment to the Constitution of the



F:\PKBVNT\FISA2007U{3773PROP_003 JO{L E)iscussion Draftl

1

2

3

4

5

6

7

I
9

10

1l

12

13

t4

l5

16

17

18

t9

20

2T

22

23

24

lM0\061608\061608.265.xmt (407599ti1)
June 16,2008 (7:34 p.m.)

United States, ,î a*r* shall enter an order

approving the eertification and the use, or con-

tinued use in the case of an acquisition author-

ized pursuant to a determination uncler sub-

section (e)(2), of the procedures for the acquisi-

tion.

"(B) CoRnpcrtox oF DEFTcTENCTES.-If

the Court finds that a certification submitted in

accorclance with subsection (g) does not contain

all of the required elements, or that the proce-

dures adopted in accordanee with subsections

(d) and (e) are not consistent with the require-

ments of those subsections or the fourth

amendment to the Constitution of the United

States, the Court shall issue an order directing

the Government to, at the Government's elec-

tion and to the extent required by the Court's

order-

"(i) comect any deficiency identified

by the Court's order not later than 30 days

afber the date the Court issues the order:

or

"(ii) cease, or not begin, the acquisi-

tion authonzed under subsection (a).
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"(C) RBQuTREMENT FoR wRrrrEN srATE-

MENT.-In support of an order under this sub-

section, the Court shall provide, simultaneousl-v

with the order. for the record a written state-

ment of the reasons for the order.

"(4) AppBAL.-

"(A) AppsAt ro THE counT oF RE-

vlpw.-The Government may frle a petition

with the Foreign Inteìligence Surveillance Court

of Review for review of an order under this sub-

section. The Court of Revierv shall have juris-

diction to consider such a petition. For any de-

cision affirming, reversing, or modifuing an

order of the Foreign Intelligence Surveillance

Court, the Court of Revieu' shall provide for the

record a written statement of the reasons for

the deeision.

"(B) CoNuNuerroN oF AceursrrroN

PENDING REHEARING OR AppEAL.-Any acqui-

sition affected by an order under paragraph

(3XB) may continu*-

"(i) during the pendency of any re-

hearing of the order by the Court en banc;

and
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"(ii) if the Government appeals an

order under this section, until the Court of

Review enters an order under subpara-

graph (c).

"(C) Itwr,pvlpNläTIoN pENDINc A-p-

PEAr.-Not later than 60 days after the filing

of an appeal of an order under paragraph

(3XB) directing the correction of a deficiency,

the Court of Review shall determine, and enter

a corresponding order regarding, whether all or

any part of the correetion order, as issued or

modified, shall be implemented during the pend-

ency of the appeaJ.

"(D) Cpnrron¿nr ro THE supREME

CoURT.-The Govemment may file a petition

for a writ of certiorari for review of a decision

of the Court of Review issued under subpara-

graph (A). The record for such review shall be

transmitted under seal to the Supreme Court of

the United States, which shall have jurisdiction

to review such decision.

"(5) ScH¡:DUI,E.-

"(A) RneurnoRrzATroN oF AUTHoRTzA-

TroNS IN EFFECT.-If the Attorney General

and the Director of National Intelligenee seek
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to reauthorize or replace an authorization

issued pursuant to this seetion, the Attorney

General and the Director of National Intel-

Iigence shali, to the extent practicable, submit

to the Court the certification prepared in ac-

cordance with subseetion (g) and the procedures

adopted in accordance with subsections (d) and

(e) at least 30 days prior to the expiration of

such authorization.

"(B) RnaurHoRIzAt'IoN oF oRDERs, AU-

THORIZATIONS, AND DIRECTNTES.-If thE At-

torney General and the Director of National In-

telligence seek to reauthor.ize or replace an au-

thorization made pursuant to this section by fil-

ing a certification pursuant to subparagraph

(A), that authorization, and any directives

issued thereunder and any order related there-

to, shall remain in effect, notwithstanding the

expiration provided for in subsection (a), until

the Court issues an order with respect to such

certification under paragraph (3) at which time

the provisions of that parapgaph and paragraph

(4) shall apply with respect to such certifi-

cation.

" 0 ) JuorcrAr, PRocEEDrNcs.-

ftvf 0\061 608\061608.265.xmt (4O7Sg9t1 i )
June 16, 2008 fl:34 p.m.)
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"(1) E>cnDrrED JUDrctaL pRocEEDrNGS.-Ju-

dicial proceedings under this section shall be con-

ducted as expeditiously as possible.

"(2) Ttun Ltlrlrrs.-A time limit for a judicial

decision in this section shatl apply unless the Court,

the Court of Review, or any judge of either thc

CouÉ or the Court of Review, by order for reasons

statcd, extends that time as necessary for good

cause in a manner consistent with national security.

"(k) M¡rNrpru¡Ncp aND Sncunlry oF RncoRos

¡No PnocEEDrNcs.-

"(1) Sr¡Nn¡nos.-The Foreign Intelligence

Surveillance Court shall maintain a record of a pro-

ceeding under this section, including petitions ñled,

appeals, orders granted, and statements of reasons

for a decision, under security measures adopted by

the Chief Justice of the United States, in consulta-

tion with the Attorney General and the Di¡ector of

National Intelligence.

"(2) Flr,rNc AND RE\arEw.-All petitions under

this section shall be filed under seaJ. In any pro-

ceedings under this section, the court shall, upon re-

quest of the Gove¡nment, review ex parte and in

camera any Government submission, or portions of

flvl 0\061 608\061608.265.xmt (407539t 1 1 )
June 16, 20OB (7:34 p.m.)
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a submission, which may include classified informa-

tion.

"(3) RetENTroN oF RocoRns.-The Attorney

Generaì and the l)irector of National Intelligence

shall retain a directive made or an order gr"anted

under this section for a period of not less than 10

)'ears from the date on which such directive or such

order is made.

"(l) Assossr\TENTS ÁND RE\rIEws.-

"(1) SBnrraNNUAr ASSESSMENT.-Not less fre-

quently than once every 6 months, the Attorney

General and Director of National Intelligence shall

&ssess compliance with the targeting and rninirniza-

tion procedures adopted in accordance with sub-

sections (d) and (e) and the guidelines adopted in

accordanee with subseetion (f) and shall submit eaeh

such assessment to-
"(A) the Foreign Intelligence Surveillance

Court; and

"(B) consistent with the Rules of the

House of Representatives, the Standing Rules

of the Senate, and Senate Resolution 400 of the

94th Congress or any successor Senate resolu-

tion-

f:V10\061608\061608.265.xmt (407S39t11)
June 16, 2008 (7:34 p.m.)



F:\PIßVNT\FISA2007\FI3773PROP_003.XML [Discussion Draft]

I

2

J

4

5

6

.7

8

9

10

ll
12

r3

T4

15

L6

17

18

T9

20

2l

22

23

24

25

29

"(i) the congressional intelligence

committees; and

"(ii) the Committees on the Judiciary

of the House of Rcpresentatives and the

Senate.

"(2) Aco¡¡cy ASSESSMExT.-The Inspector

General of the Department of Justiee and the In-

spector General of eaeh element of the intelligence

community authorized to acquire foreign intelligence

information under subseetion (a), with respect to the

department or elemcnt of such Inspector General-

"(A) are authorizecl to review the compli-

ance with the targeting and minimization proce-

dures adopted in accordance with subsections

(d) and (e) and the guideiines adopted in ae-

cordance with subsection (f);

"(B) v¡ith respect to acquisitions author-

ized under subsection (a), shall review the num-

ber of disseminated intelligence reports con-

taining a reference to a United States person

identity and the number of United States per-

son identities subsequently disseminated by the

element eoncerned in response to requests for

identities that were not referred to by name or

title in the original reporting;

f:W10\061608\061608.265.xm1 (4O75S9[1)
June 16,2008 CZ:34 p.m.)



F:\PKB\INT\FISA2007U{3773PROP_003.XML [Discussion Draft ]

I

2

J

4

5

6

I

8

9

10

1t

T2

13

l4

l5

16

17

18

r9

20

2l

22

23

24

25

f:W10\061608\061608.265.xmt (40753911f)
June 16, 2008 (7:34 p.m.)

30

"(C) with respect to acquisitions author-

ized under subsection (a), shall review the num-

ber of targets that were later determined to be

located in the United States and, to the ex-tent

possible, rvhether communications of such tar-

gets \ilere reviewed; and

"(I)) shall provide each such r.eview to-
"(i) the Attorney General;

"(ii) the Director of National Intel-

ligenee; and

"(iii) consistent with the Rules of the

House of Representatives, the Standing

Rules of the Senate, and Senate fusolution

400 of the 94th Congress or any successor

Senate resolution-

"(I) the congressional intelligence

committees; and

"(II) the Committees on the Ju-

diciary of the House of Representa-

tives and the Senate.

"(3) AlvNUAt, REvrEw.-

"(A) Rnqurenmnxr ro coNDucr.-The

head of each element of the inteltigence commu-

nity conducting an acquisition authorized under

subsection (a) shall conduct an annual review to



F:\PKBVNT\FISA2007Ui3773PROP_003.)ß4L [)iscussion Draft ]

I

2

aJ

4

5

6

7

8

9

10

l1

12

13

t4

15

l6

t7

18

L9

20

21

22

23

24

25

f:\V10\061608\06't 608.2ôS.xmt (4OZS39| 1 r )
June 16, 2008 (7:34 p.m.)

31

determine whether there is reason to believe

that foreign intelligence information has been

or will be obtained from the acquisition. The

annual review shall provide, with respect to

such acquisitions authorized under subsection

(a)-

"(i) an accounting of the number of

disseminated intelligence reports con-

taining a reference to a United States per-

son identity;

"(ii) an aceounting of the number of

United States person identities subse-

quentþ disseminated by that element in rc-

sponse to requests for identities that were

not refered to by name or title in the

original reporting;

"(iii) the number of targets that were

later determined to be located in the

United States and, to the extent possible,

whether communications of such targets

were reviewed; and

"(iv) a description of any proeedures

developed by the head of such element of

the inteiligence communit¡z and approved

by the Director of National Intelligence to
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assess, in a manner eonsistent \Mith na-

tional security, operational requirements

and the privacy interests of United States

persons, the extent to whieh the acquisi-

tions authorized under subsection (a) ac-

quirc the cornmunications of United States

persons, and the results of any such as-

sessment.

"(B) Uso oF REVrEw.-The head of each

element of the intelligence eommunity that con-

ducts an annual review under subparagraph (A)

shaJl use each such review to evaluate the ade-

quacy of the minimization proeedures utilized

by such element or the application of the mini-

mization procedures to a particular acquisition

authorized under subsection (a).

"(C) PnousroN oF REVrE\M.-The head of

each element of the intelligence community that

conduets an annual review under subparagraph

(A) shall provide such review to-
"(i) the Foreign Intetligence Surveil-

lance Court;

"(ii) the Attorney General;

"(üi) the Director of National Intel-

ligence; and
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"(iv) consistent with the Rules of the

House of Representatives, the Standing

Rules of the Senate, and Senate Resolution

400 of the 94th Congress or any suceessor

Senate resolution-

"(I) the corrpgessional intelligence

committees; ancl

"(II) the Committees on the Ju-

diciary of the House of Representa-

tives and the Senate.

"sEc. 703. CERIAIN ACQIITSITTONS INSIDE TrrE LINTIED

STATES TAR,GETING T'NTTED STATES PER,

SONS OUTSIDE THE UNrIED STAIES.

"(a) JunrsDrcTroN oF THE FonprçN lNr¡lu,lcnxcn

Sunvollr,eNco CouRT.-

"(1) IN cENEn.t\L.-The Foreign Intelì.igence

Surveillance Court shall have jurisdiction to review

an application and to enter an order approving the

targeting of a United States person reasonably be-

lieved to be located outside the United States to ac-

quire foreign intelligence information, if the acquisi-

tion constitutes electronic surveillance or the acquisi-

tion of stored electronic eommunications or stored

electronic data that requires an order under this

f:W10\061608\061608.265.xmt (407539111)
June 16,2008 (7:34 p.m.)
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Aet, and sueh aequisition is conducted u'ithin the

United States.

"(2) LnurATroN.-If a United States person

targeted under this subsection is reasonably beliered

to be loeated in the United Statcs during the effec-

tive period of an order issued pursuant to subsection

(c), an acquisition targeting such United States per-

son under this section sìrali cease unless the targeted

United States person is again reasonably believed to

be located outside the United States while an order

issued pursuant to subsection (c) is in effect. Noth-

ing in this section shall be construed to lirnit the au-

thorit¡r of the Government to scck an order or au-

thorization under, or otherwise engage in any activ-

ity that is author.ized under, âûy other title of this

Act.

"(b) ApplrcATroN.-

"(1) h'¡ cENERAT.-Each application for an

order under this seetion shall be made by a Federal

offrcer in writing upon oath or affïrmation to a

judge having jurisdiction under subseetion (aXl).

Each application shall require the approval of the

Attorney General based upon the Attorney General's

finding that it satisfies the criteria and requirements

f:\V10\061608\061608.265.xmt (407599111)
June 16, 2008 (7:3a p.m.)
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I of such application, as set forth in this section, and

2 shall include-

3 "(A) the identity of the Federal ofñcer

4 making the application;

5 "(B) the identity, if known, or a descrip-

6 tion of the United States person who is the ta,r-

7 get of the acquisition;

8 "(C) a statement of the facts and cir-

9 cumstances reìied upon to justifr the appli-

10 eant's belief that the United States person who

11 is the target of the acquisition is-
12 "(i) a person reasonably believed to be

13 located outside the United States; and

14 "(ii) a foreign power, an agent of a

15 foreign power, or an officer or employee of

16 a foreign power;

17 "(D) a statement of proposed minimization

18 procedures that meet the definition of mini-

19 mization proeedures under section 101(h) or

20 section 301(4), as appropriate;

2I "(E) a description of the nature of the in-

22 formation sought and the type of communica-

23 tions or activities to be subjected to acquisition;

flv10\061608\06't608.26s.xm1 (407s99t11)
June 16, 2008 (7:34 p.m.)
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"(F) a certification made by the Attorne-v

Generai or an official specified in section

104(a)(6) that-

"(i) the certiSring official deems the

information sought to be foreign intel-

ligence information;

"(ii) a significant purpose of the ae-

quisition is to obtain foreign intelligence

information;

. "(iii) such information cannot reason-

ably be obtained by normal investigative

techniques;

"(iv) designates the type of foreign in-

telligence information being sought accord-

ing to the categories described in section

101(e); and

"(v) includes a statement of the basis

for the certification that-
"(I) the information sought is

the type of foreign intelligence infor-

mation designated; and

"(U) such information cannot

reasonably be obtained by normal in-

vestigative techniques;
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"(G) a summary statement of the means

b;'which the acquisition rvill be conducted and

whether physical entry is required to effect the

acquisition;

"(H) the identity of any electronic commu-

nication service provider necessary to effeet the

acquisition, provided that the applieation is not

required to identi$r the specific facilities, plaees,

premises, or property at rvhich the acquisition

authorized under this section ivill be directed or

conducted;

..(I) a statement of the facts concerning

any prcvious applications that have been made

to any judge of the Foreign Intelligence Surveil-

lance Court involving the United States person

specified in the application and the aetion taken

on each previous application; and

"(J) a statement of the period of time for

which the acquisition is required to be main-

tained, provided that such period of time shall

not exceed 90 days per application.

"(2) Ornnn REeuTREMENTS oF TFIE arroR-

NEY cENERAr,.-The Attorney General may require

any other affrdavit or certifieation from any other

offrcer in con¡rection with the application.

l:Wl0\061608\061608.265.xm1 (407599tf1)
June 16, 2008 (7:34 p.m.)
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"(3) OrnER REeUTREMENTS oF THE JUDGÐ.-

The judge may require the applicant to furnish sueh

other information as may be necessary to make the

findings required by subsection (c)(1).

"(c) OnosR.-

"(1) FrNorNcs.-Upon an application made

pursuant to subsection (b), the Foreign Intclligcnce

Sur-veillance Court shali enter an ex parte order as

requested or as modified by the Court approving the

aequisition if the Court finds that-
"(A) the applieation has been made by a

Federal offrcer and approved by the Attorney

General;

"(B) on the basis of the facts submitted by

the applicant, for the United States person who

is the target of the acquisition, there is prob-

able cause to believe that the target is-
"(i) a person reasonably believed to be

located outside the United States; and

"(ii) a foreign po\ryer, an agent of a

foreign power, or an officer or employee of

a foreign power;

"(C) the proposed minimization procedures

meet the definition of minimization procedures



F:\PKBVNT\FISA2007IH3773PROP_003.XML [Discussion Draft]

I

2

aJ

4

5

6

7

8

9

10

11

t2

13

t4

15

16

17

18

t9

20

2l

22

23

24

25

39

under section 101(h) or section 301(4), as ap-

propriate; and

"(D) the application that has been flrled

contains all statements and eertifieations re-

quired by subsection (b) and the certifieation or

certifications are not clearþ erroneous on the

basis of the statement made under subsection

(b)(lXF)(v) and any other information fur-

nished under subsection (bX3).

"(2) PnoeABr,p cAUSE.-In determining

whether or not probable cause exists for purposes of

paragraph (1)(B), a judge having jurisdiction under

subsection (aXl) may consider past activities of the

target and facts and eireumstances relating to cur-

rent or future aetivities of the targct. No United

States person may be considered a foreign pov¡er,

agent of a foreign power, or offrcer or employee of

a foreign power solely upon the basis of activities

protected by the first amendment to the Constitution

of the United States.

"(3) Rnvrørv.-

"(A) LnurrATroN oN REVrEw.-Review b.y

a judge having jurisdiction under subsection

(a)(1) shall be limited to that required to make

the frndings deseribed in paragraph (1).

flvl 0\061608\061 608.265.xmt (4O7Sg9tl 1 )
June 16,2008 (7:34 p.m.)
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"(B) Rpvtew oF eRoBABLE cAUSE.-If

the judge determines that the facts submitted

under subsection (b) are insuffrcient to estab-

lish probable cause under paragraph (1)(B), the

judge shall enter an order so stating ancl pro-

vide a written statement for the record of the

reasons for such <letermination. The Govern-

ment may appeal an order under this subpara-

graph pursuant to subsection (f).

"(C) Rnwnw oF MrNrMrzATroN pRocn-

DURES.-If the jurlge determines that the pro-

posed minimization procedures referred to in
paragraph (lXC) do not meet the definition of

minimization procedures under section 101(h)

or section 301(4), as appropriate, the judge

shall enter an order so stating and provide a

written statement for the record of the reasons

for such determination. The Government may

appeal an order under this subparagraph pursu-

ant to subsection (f).

"(D) Rnvrntry. oF cERTrFrcAuoN.-If the

judge determines that an application required

by subsection (b) does not contain all of the re-

quired elements, or that the certification or cer-

tifrcations are clearly erroneous on the basis of
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the statement made under subsection

(bX1)(FXv) and any other information fur-

nished under subsection (b)(3), the judge shall

enter an order so stating and provide a written

statement for the record of the reasons for such

determination. The Government may appeal an

order under this subparagraph pursuant to sub-

section (f).

"(4) SencrFrcATroNS.-An order approving an

acquisition under this subsection shaìì specify-

"(A) the identity, if lmorvn, or a descrip-

tion of the United States person who is the tar-

get of the aequisition identified or described in

the application pursuant to subsection

(b)(1xB);

"(B) if provided in the application pursu-

ant to subseetion (b)(lXH), the nature and lo-

cation of each of the facilities or places at

which the acquisition will be directed;

"(C) the nature of the information sought

to be acquired and the type of communications

or aetivities to be subjected to acquisition;

"(D) a summary of the means by which

the acquisition will be conducted and whether

f:Wl0\061608\061608.265.xmt (407S39t11)
June 16, 2008 (7:34 p.m.)
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physical entry is required to effect the acquisi-

tion; and

"(E) the period of time during which the

acquisition is approved.

"(5) DmncrMES.-An order approving an ac-

quisition uncler this subsection shall direct-

"(A) that the minimjzation procedures re-

ferred to in paragr.aph (1)(C), as approved or

modified by the Court, be followed;

"(B) if applieable, an electronic commu-

nieation seryice provider to provide to the Gov-

ernment forthwith all information, facilities, or

assistance necessary to accomplish the acquisi-

tion authorized under such order in a manner

that will protect the secrecy of the acquisition

and produce a minimum of interference with

the seruices that such electronic communication

service provider is providing to the target of the

acquisition;

"(C) if appüeable, an electronic commu-

nication seryice provider to maintain under se-

curity procedures approved by the Attorney

General any reeords concerning the acquisition

or the aid furnished that such electronic com-

f:Wl0\061608\061608.265.xmt (407S39t11)
June f 6, 2008 (7:34 p.m.)
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munication setviee provider r,r'ishes to maintain;

and

"(D) if applicable, that the Government

eompensate, at the prevailing rate, such elec-

tronic communication service provider for pro-

viding such information, facilities, or assistance.

"(6) Dun"rrloN.-An order approved under this

subsection shall be effective for a period not to ex-

ceed 90 da¡rs and such order rnay be renewed for ad-

ditional 90-day periods upon submission of renewal

applications meeting the requirements of subsection

(b).

"(7) Conrpr,tANCE.-At or prior to the end of

the period of time for which an acquisition is ap-

proved by an order or extension under this section,

the judge may assess compliance with the minimiza-

tion procedures referred to in paragraph (1)(C) bV

reviewing the circumstances under which informa-

tion concerning United States persons was acquired,

retained, or disseminated.

" (d) EunncENCy AuruoRrzarroN.-

"(1) AurnoRrry FoR EMERcENoT AUTHoRTzA-

TroN.-Notwithstanding any other provision of this

Act, if the Attorney General reasonably determines

that-

f:\V10\061608\061608.265.xmt (407539n1)
June 16, 2008 (7:34 p.m.)
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"(A) an emergency situation odsts with re-

spect to the acquisition of foreign intelligenee

information for which an order may be obtained

under subsection (c) before an order author-

izing such acquisition can with due diligence be

obtained, and

"(B) the f'actual basis for issuance of an

order under this subseetion to approve such ac-

quisition exists,

the Attorney General may authorize such aequisition

if a judge having jurisdiction under subsection (a)(1)

is informed by the Attorney GeneraJ, or a designee

of the Attorney Gencral, at the time of such author-

ization that the decision has been made to conduct

such acquisition and if an application in aecordance

with this section is made to a judge of the Foreign

Intelligence Surveillance Court as soon as prac-

ticable, but not more than 7 days after the Attorney

General authorizes such acquisition.

"(2) MnmvnzArroN pRocEDURÐs.-If the At-

torney General authorizes an aequisition under para-

graph (1), the Attorney General shall requi¡e that

the minimization procedures referred to in sub-

section (c)(l)(C) for the issuance of a judicial order

be followed.
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"(3) Tpnulu¡.rroN oF EMERGENov AUTHoR-

IzATION.-In the absenee of a judicial order approv-

ing an acquisition under paragraph (1), such acqui-

sition shall terminate when the information sought is

obtained, rvhen the application for the order is de-

nied, or after the expiration of 7 days from the time

of authorization by the Attorney General, u'hichever

is earliest

"(4) Usn oF TNFoRM¿.TroN.-If an application

for approval submitted pursuant to paragraph (1) is

denied, or in any other case where the acquisition is

terminated and no order is issued approving the ac-

quisition, no information obtained or evidenee de-

rived from such aequisition, except under cir-

cumstanees in which the target of the acquisition is

determined not to be a United States person, shall

be received in evidence or otherwise clisclosed in any

trial, hearing, or other proceeding in or before any

court, grand jury, department, offrce, agency, re$r-

latory body, legislative committee, or other authority

of the United States, a State, or political subdivision

thereof, and no information concerning any United

States person acquired from such acquisition shall

subsequently be used or diselosed in any other man-

ner by Federal offrcers or employees without the

f:Wl0\061608\061608.265.xmt (4OZSg9t1t)
June 16, 2008 (7:3a p.m.)
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1 consent of sueh person, except u,ith tlie approval of

2 the Attorney General if the information indicates a

3 threat of death or serious bodily harm to any per-

4 son.

5 "(e) Rnr,eASE FRoM l¡ragu,rry.-No cause of action

6 shall lie in any court against any electronie communication

7 service provider for providing any information, facilities,

8 or assistance in accordance with an order or request for

9 emergency assistance issued pursuant to subsection (c) or

10 (d).

11 "(f) ArenAL.-

12 "(1) Atrnal, To THE FoRErcN INTEr¿I,IGENCE

t3 sURVEITTIANCE counr o¡' Rpvrnw.-The Govern-

14 ment may fi_le a petition with the Foreign Intel-

15 ligence Surveillance Court of Review for review of an

16 order issued pursuant to subsection (c). The court

17 of Review shall have jurisdietion to consider such pe-

18 tition and shalì provide a written statement for the

L9 record of the reasons for a decision under this para-

20 graph.

21 "(2) ConuoRARr ro rHE supRrlMn couRT.-
22 The Government may flre a petition for a writ of

23 certiorari for review of a d.ecision of the court of Re-

24 view issued under paragraph (1). The record for

25 such review shall be transmitted under seal to the

f:\V10\061608\0616OB.26S.xmt (407599|11)
June 16,2008 fl:34 p.m.)
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Supreme Court of the United States, which shall

have jurisdiction to review such decision.

"(g) CoxstnucrroN.-Except as proúded in this

section, nothing in this Act shall be construecl to require

an application for a court order for an acquisition that

is targeted in aecordanee with this section at a United

States person reasonably believed to be loeated outside the

United States.

'sEc. 7O4. OTHER ACQUISmIONS TARGETING UNITED

STATES PERSONS OI/ISIDE TIIE IINTTED

STATES.

"(a) JunrsDrcTroN AND Scopn.-

"(1) JunrsDrcrroN.-The Foreigrr Intelligence

Surveillance Court shall have jurisdiction to enter an

order pursuant to subsection (c).

"(2) Scopp.-No element of the intelligence

community may intentionally target, for the purpose

of acquiring foreign intelligence information, a

United States person reasonably believed to be lo-

cated outside the United States under circumstances

in which the targeted United States person has a

reasonable expectation of privacy and a warrant

would be required if the acquisition ì¡¡ere conducted

inside the United States for law enforcement pur-

poses, unless a judge of the Foreign Intelligence

flvl 0\061 608\061608.265.xmt (407S39t1 1 )
June 16, 2008 (7:34 p.m.)
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Surveillanee Court has entered an order wiih respect

to such targeted United States person or the Attor-

ney General has authorized an emergeney acquisition

pursuant to subsections (c) or (d) or any other pro-

vision of this Act.

"(3) I¡lttuTATIONS.-

"(A) Mor,r¡¡c oR MTsIDENTTFTED TAR-

cETS.-If a United States person targeted

under this subsection is reasonably believed to

be located in the United States during the ef-

fective period of an order issued pursuant to

subsection (c), an acquisition targeting such

United States person under this section shall

cease unless the targeted United States person

is again reasonably believed to be located out-

side the United States during the effective pe-

riod of such order.

"(B) Applrc¡¡rrJrry.-If an acquisition

for foreign intelligence purposes is to be con-

ducted inside the United States and cor:ld be

authorized under seetion 703, the acquisition

may only be eonducted if authorized under sec-

tion 703 or in accordance with another provi-

sion of this Act other than this section.
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"(C) CoNsrnucrroN.-Nothing in this

paragraph shall be construed to limit the au-

thority of the Government to seek an order or

authorization under, or otherwise engage in any

activity that is authorized under, any other title

of this Act.

"(b) ApprrrcaTroN.-Each application for an order

under this section shall be made by a Federal offrcer in

writing upon oath or afflirmation to a judge having juris-

diction under subseetion (aX1). Each application shall re-

quire the approval of the Attorney General based upon the

Attorney General's finding that it satisfies the eriteria and

requirements of such application as set forth in this sec-

tion and shall include-

"(1) the identity of the Federal offrcer making

the application;

"(2) the identity, if known, or a description of

the specifrc United States person who is the target

of the acquisition;

"(3) a statement of the faets and cireumstances

relied upon to justiôr the applicant's betief that the

United States person who is the target of the acqui-

sition is-
"(A) a person reasonably believed to be lo-

cated outside the United States; and

f:Vf0\061608\061608.265.xnrt (407S39t11)
June 16,2008 (7:34 p.m.)
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"(B) a foreign power, an agent of a foreign

power, or an offrcer or employee of a foreign

poïu€r;

"(4) a statement of proposed minimization pro-

cedures that meet the definition of minimization pro-

cedures under seetion 101(h) or section 301(4), as

appropriate;

"(5) a eertification made by the Attorney Gen-

eral, an official specified in section 104(a)(6), or the

head of an element of the intelligence community

that-

"(A) the eeriifying offrcial deems the infor-

mation sought to be foreign intelligence infor-

mation; and

"(B) a signiflreant purpose of the acquisi-

tion is to obtain foreign intelligence informa-

tron;

"(6) a statement of the faets concerning any

previous applications that have been made to any

judge of the Foreign Intelligence Surveillanee Court

in'u'olving the United States person specified in the

application and the action taken on each preúous

application; and

"(7) a statement of the period of time for which

the acquisition is required to be maintained, pro-
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I vided that such period of time shalr not exceed g0

2 da¡'s per application.

3 "(c) ORonn.-

4 "(1) FrNolxcs.-Upon an applieation made

5 pursuant to subsection (b), the !'oreign Inteiligence

6 surveillance court shalì enter an ex parte order as

I requested or as modified by the court if the court

8 finds that-
9 "(A) the application has been made by a

l0 Federal officer and approved by the Attorney

1l General;

12 "(B) on the basis of the facts zubmitted by

13 the applicant, for the U4ited States person who

14 is the target of the acquisition, there is prob_

15 able cause to believe that the target is_
16 "(i) a person reasonably believed to be

l7 located outside the United States; and

18 "(ii) a foreign po\iler, an agent of a
19 foreign po\ryer, or an officer or employee of

20 a foreign power;

2l "(C) the proposed minimization proce-

22 dures, with respect to their dissemination provi-

23 sions, meet the defi¡ition of minimization pro-

24 cedures under section 101(h) or section 801(4),

25 as appropriate; and

f:\V10\061608\061608.265.xmt (¡|O7S39H1)
June 16, 2008 (7:34 p.m.)
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"(D) the application that has been flled

contains all statements and certifications re-

quired by subsection (b) and the certification

provided under subsection (bX5) is not clearly

eruoneous on the basis of the information fur-

nishecl under subsection (b).

"(2) PRosABr-,n cAUSn.-In determining

rvhether or not probable cause exists for purposes of

para€raph (1)(B), a judge having jurisdiction under

subsection (a)(1) may consider past activities of the

target and facts and circumstances relating to cur-

rent or future activities of the target. No United

States person may be considerecl a foreign power,

agent of a foreign povyer, or offrcer or employee of

a foreign po\ryer solely upon the basis of activities

protected by the first amendment to the Constitution

of the United States.

"(3) Rnwt:w.-

"(A) Ll¡,lrterloxs oN npvrpw.-Review

by a judge having jurisdiction under subsection

(a)(1) shall be limited to that required to make

the findings described in paragraph (1). The

judge shall not have jurisdiction to review the

means by which an acquisition under this sec-

tion may be conducted.

f:W10\o61608\0616o8.26smt (407s39t11)
June 16, 2008 (7:34 p.m.)
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"(B) Rpvrpw oF pRoBABr/E cAUSD.-If

the judge determines that the facts submitted

under subsection (b) are insufficient to estab-

lish probable cause to issue an order under this

subsection, the judge shall enter an order so

stating and provide a written statement for the

record of the reasons for such determination.

The Government may appeal an order under

this subparagraph pursuant to subsection (e).

"(C) Rpr¡rpw oF MINrMrzATroN pRocn-

DURES.-If the judge determines that the mini-

mization procedures applicable to dissemination

of information obtained through an acquisition

under this subsection do not meet the definition

of minimization procedures under seetion

101(h) or section 301(4), as appropriate, the

judge shall enter an order so stating and pro-

vide a written statement for the record of the

reasons for such determination. The Govern-

ment may appeal an order under this subpara-

graph pursuant to subsection (e).

"(D) Scopg oF REVTEw oF cpnTrrrr-

cArION.-If the judge determines that an appli-

cation under subsection (b) does not contain all

the required elements, or that the certifrcation
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pro\¡ided under subsection (b)(5) is clearþ erro-

neous on the basis of the information furnished

under subsection (b), the judge shall enter an

order so stating and provide a written state-

ment for the record of the reasons for such de-

termination. The Govemment may appeal an

order under this subparagraph pursuant to sub-

section (e).

"(4) DuRerroN.-An order under this para-

graph shall be effective for a period not to exceed 90

days and such order may be renewed for additional

90-day periods upon submission of renewal applica-

tions meeting the requirements of subsection (b).

"(5) CoUPLIANcE.-AI or prior to the end of

the period of time for whieh an order or extension

is granted under this section, the judge may assess

compliance with the minimization procedures re-

ferred to in paragraph (1XC) by reviewing the cir-

cumstances under whieh information concerning

United States persons

that the judge may

cumstanees relating to

was disseminated, provided

inquire into the cir-

conduct of the acquisi-

fron.

" (d) EunRcENcy AurnomzarroN.-

not

the
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"(1) AurnoRrry FoR Er{ERGÐNct' AUTHoRTZA-

TloN.-Notu'ithstanding any other provision of this

section, if the Attorney General reasonably deter-

mines that-
"(A) an emergency situation exists lvith re-

spect to the acquisition of foreign intelliEpnce

information for which an order may be obtained

under subsection (c) before an order under that

subsection can, r,vith due diligence, be obtained,

and

"(B) the factual basis for the issuanee of

an order under this section exists,

the Attorney General may authorize the emergency

aequisition if a judge having jurisdiction under sub-

section (a)(1) is informed by the Attorney General

or a designee of the .{ttorney General at the time of

such authorization that the decision has been made

to conduet such acquisition and if an application in

accordance with this section is made to a judge of

the Foreigrr Inteltigence Surueillance Court as soon

as practicable, but not more than 7 days after the

Attorney General authorizes such acquisition.

"(2) MrluMrzATroN pRocEDURES.-If the At-

torney General authorizes an emergency aequisition

under paragraph (1), the Attorney General shall re-


