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Exemption S

ISTAFF WORKTNG DRAETJ

I sncrrox 1. srronT rrrt,E; TABLE oF coÀITEtITS.

2 (a) Ssonr Trrr,p.-This Act may be eited as the

3 "Foreippr Intelligence suneillance act of 19zg amend-

4 ments Act of 2008" or the "FISa amendments Act of

5 2009".

6 (b) Tesr,s op cowrpNns.-The table of eontents for

7 this Act is as follows:

Sec. 1. Short title; t¿ble of contents.

TITLE I_FOREIGN INTEIJI,IGENCE SURVEIIJI,ANCE

Sec. 101. Additional procedurcs regarding certain persons ouLside the Unit¿d
St¿tes.

Sec. 102- Statement of exclusive means by which electronic surveillance anrì
interception of certain communications may be conducted.

Sec. 103- Submittal to Congress of certain court orders under the Foreign In-
telligence Surveillance Act of 1g28.

Sec. 104. Applications for court onlers.
Sec. 105. Issuance of an order.
Sec. 106. Use of inforrration.
Sec. l0Z. Amendments for physical searches.
Sec. 108. Amendments for ernergency pen registers and trap and trace devices.
Sec. 109. Foreign Intelligence Surveíllance Court.
Sec. I10. 'Weapons of mass dsstruction.

TITLE II_-PROTECTIONS FOR EIJECTRONIC COMMUNICA.TION
SERVICE PROVIDERS

Sec. 201. Procedures for implementing statutory defenses under the Foreign
Intelligence Suweillance Act of lg?9.

Sec. 202. Technie¿l amendments.

TIîLE III_REVIE\ry OF PRE\NOUS ACTIONS

See. 301. Review of previous aetions.

TITLE [V--OTI{ER PROVISIONS

Sec. 401. Severability.
Sec. 402. Effective date.
Sec. 408. Repeals,
Sec. 404. Transition procedures. NSD/Withheld 3i2

l:Vl0\061808\061808.230.xmt (,f075ggtt5)
June 18,2008 (4:35 p.m.)
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TITLE I-FOREIGN
INTE LLIGENC E S TIR\¿E ILI,AIYC E

SEC. 101. ADDTTIONAL PROCEDI.JRES REGARDING CERTAIN

PERSONS OI-ITSIDE TIIE I'NTTED STATES.

(a) Its Gpwnn¿r,.-The Foreign Intelligence Surveil-

lance Act of 1978 (50 U.S.C. 1801 et seq.) is amended-

(1) by striking title \4I; and

(2) by adding at the end the following:
.,TITLE VII_ADDITIONAL PROCE.

DURES REGARDING CER,TAIN
PERSONS OUTSIDE THE
UNITED STATES

"SEC.7Or. DEFIMTIONS.

"(a) IN Gnxon¿r,.-The terms ,agent of a foreign

power','Ättorney General','contents',,electronic surveil-

lanee','foreign intelligence information',,foreign power',

'person', 'United States', and ,United States person' have

the meanings given such terms in section 101, except as

specifically provided in this title.

" (b) AoorrroNAJ, Dp¡,rmrroNs.-

"(1) CowcRESSToNAT rNTErrr,rGENCE coMMrr-

TEES.-The term'congressional intelligence commit-

¿ggg'mg¿ng_

"(A) the Select Committee on Intelligence

of the Senate: and

f:V10\061808\061BOB.2gO.xmt (40759s115)
June 18, 2008 (4:35 p.m.)
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"(B) the Permanent Seleet Committee on

Intelligence of the House of Representatives.

"(2) Fonucx INTELTTIGENCE suRvErLr,A-\cE

COURT; CouRT.-The terms'Foreign Intelligence

Surveillance Court' and 'Court' mean the court es-

tablished under seetion 103(a).

"(3) FonnrçN INTELTLIcENCE SuR\,TTLIANCE

COURT OF REVIEW; COURT OF REVIEw.-The terms

'Foreiggr Intelligence Surveillance Court of Review'

and 'Court of Review' mean the court established

under section 103(b).

"(4) Er,pcrRoxrc coMMUNicATroN srRrrrcE

PROWDER.-The term'electronic communication

service provider' means-

"(A) a telecommunications carrier, as that

term is defined in section 3 of the Communica-

tions Act of 1934 (47 U.S.C. lb3);

"(B) a provider of eleetronic communica-

tion service, as that term is defined in seetion

2510 of title 18, United States Code;

"(C) a provider of a remote computing

serviee, as that term is defined in section 2?11

of title 18, United States Code;

"(D) any other communication serviee pro-

vider who has aeeess to r¿'ire or electronie com-
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1 munications either as such communications are

2 transmitted or as such communications are

3 stored; or

4 "(E) an offrcer, emplovee, or agent of an

5 entity described in subparagraph (A), (B), (C),

6 or (D).

7 "(5) Irurpr,r,lccxcn coMMUNrry.-The term

8 'intelligence community' has the meaning given the

9 term in section B(4) of the Nationar securitv Act of

10 1947 (50 U.S.C. 40Ia(Ð).

11 "sEc. zoz. pRocEDrrRES FoR TAn,cETTNc cERTerN pER-

12 soNs ouTsrDE TrrE uNrrED sTATES orHER

13 TrrAN INITED sTATES pERsoNS.

14 "(a) AurHoRrzATroN.-Notwithstanding any other

15 provision of law, upon the issuance of an order in accord-

16 ance with subsection (iXB) or a determination under sub-

17 section (cX2), the attorney General and the Director of

18 National Intelligence may authorize jointry, for a period

19 of up to 1 year from the effective date of the authoriza-

20 tion, the targeting of persons reasonably believed to be lo-

27 eated outside the united states to acquire foreign intel-

22 ligence information.

23 "(b) Lrin*euoNs.-ax acquisition authorized under

24 subsection (a)-

f:W10\061808\061808.230.xmt (40753911S)
June 18, 2008 (4:35 p.m.)
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I "(1) may not intentionally target any person

2 knor,vn at the time of acquisition to be located in the

3 United States;

4 "(2) may not intentionalþ targer a person rea-

5 sonably believed to be located outside the United

6 States if the purpose of such acquisition is to target

1 a particular, known person reasonably believed to be

8 in the United States;

9 "(3) may not intentionally target a United

10 states person reasonably believed to be located out-

1l side the United States;

12 "(4) may not intentionally acquire âny commu_

13 nication as to which the sender and all intenderl re-

14 cipients are known at the time of the aequisition to

15 be located in the United States; and

16 "(5) shall be eonducted in a manner consistent

17 with the fourth amendment to the constitution of

18 the United States.

19 "(c) Cobrnucr oF AceursmroN._

20 "(1) Ix cENERArr.-An aequisition authorized

21 under subsection (a) sha[ be conducted onry in ac-

22 cordanee with-
23 "(A) the targeting and minimization proce-

24 dures adopted in aceord¿nce with subsections

25 (d) and (e); and

flv10\061808\06l8OB.2go.xmt (4O7S3911S)
Jun€ 18,2008 (4:gS p.m.)
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"(B) upon submission of a certification in

aecordance witli subsection (g), such certifî-

cation.

"(2) DnreR[,rrNATroN.-A determination under

this paragraph and for purposes of subsection (a) is

a determination by the Attorney General and the Di-

rector of National Intelligence that exigent cir-

cumstances exist because, without immediate imple-

mentation of an authorization under subsection (a),

intelligence important to the national security of the

United States may be lost or not timely aequired

and time does not permit the issuance of an order

pursuant to subsection (i)(3) prior to the implemen-

tation of such authorization.

"(3) TruuNG oF DETERMTNATTo¡¡.-The Attor-

ney General and the Director of National Intel-

ligence may make the determination under para-

graph (2)-

"(A) before the submission of a certifi-

cation in accordance with subseetion (g); or

"(B) by amending a certification pursuant

to subsection (i)(l)(C) at any time during

which judiciat review under subseetion (i) of

such certification is pending.
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"(4) CoxsrRucrroN.-Nothing in title I shall

be constmed to require an applieation for a court

order under such title for an acquisition that is tar-

geted in accordance with this seetion at a person

reasonabl-v believed to be located outside the United

States.

"(d) TancETrNc Pnocpounns.-

"(1) RpqUTREMENT To ADopr.-The Attorney

Generaì, in consultation with the Director of Na-

tional Intelligence, shall adopt targeting procedures

that are reasonably designed to-
"(A) ensure that any acquisition author-

ized under subsection (a) is limited to targeting

persons reasonabl;r believed to be located out-

side the United States; and

"(B) prevent the intentional acquisition of

any communication as to which the sender and

all intended reeipients are known at the time of

the acquisition to be located in the United

States.

"(2) Junrcr¡r, REVrEw.-The procedures

adopted in accordanee with paragraph (1) shall be

subject to judicial review pursuant to subseetion (i).

" ( e) MrxrrlnzaTroN Pnocnpunns.-
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I
1 ('(l) 

RBernREruENT To ADopr._The Attorney

2 General, in consurtation with the Director of Na-

3 tional Intelligence, shail adopt minimization proee-

4 dures that meet the definition of minimization proce-

5 dures under section 101(h) or 801(4), as appro_

6 priate, for aequisitions authorized under subsection

7 (a)

8 ,,(Z) Juorcrer, nuw¡w._The minimization

9 procedures adopted in aeeordance with paragraph

10 (1) shall be subject to judiciar review pursuant to

11 subsection (i).

12 "(f) GtrroEIJrNES pon couprJrANCE 'wrrn l¡rurr¡_
l3 TroNS._

14 ,,(l) RBeurRE-ÌrENT To ADopr._The Attorney

15 General, in consurtation with the Direetor of Na-

16 tional Intelligence, shall adopt guidelines to ensure-
17 "(A) compliance with the limitations in

18 subsection (b); and

19 "(B) that an application for a court order

20 is filed as required by this Act.

2l "(2) sunvrssroN oF GUIDEr,rr,rps.-The Attor-

22 ney Generar shail provide the guiderines adopted in

23 aecordanee with paragraph (1) to_
24 "(A) the congressional intelligence commit_

25 tees:

f:W10\061808þ61BOB.23o.xmt (4O7S39lIS)
June 18,2008 (4:35 p.m.)
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"(B) the Committees on the Judieiary of

the Senate arrd the House of Representatives;

and

"(C) the Foreign Intelligence Surveillancc

Cor¡¡t.

"(g) CBnuFrcATroN.-

"(1) Iw GENERATT.-

"(A) RnqurRoMnNT.-subject to subpara-

graph (B), prior to the implementation of an

authorization under subsection (a), the Attor-

ney General and the Director of National Intel-

ligence shall provide to the Foreign Intelligence

Surueillance Court a written cerLification and

any supporting afñdavit, under oath and under

seal, in accordance u'ith this subsection.

"(B) ExcnprroN.-If the Attorney Gen-

eral and the Director of National Intelligence

make a determination under subsection (c)(2)

and time does not permit the submission of a

certification under this subseetion prior to the

implementation of an authorízation under sub-

section (a), the Attorney General and the Direc-

tor of National Intelligence shall submit to the

Court a certification for such authorization as
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soon as praetieable but in no event later than

7 days after such determination is made.

"(2) RuqurnolrENTS.-A certifieation made

under this subsection shall-

"(A) attest that-
"(i) there are procedures in place that

have been approved, have been submitted

for approval, or will be submitted with the

certification for approval by the Foreign

Intelligence Surveillance Court that are

reasonably designed to-
"(I) ensure that an acquisition

authorized under subsection (a) is
limited to targeting persons reason-

ably believed to be located outside the

United States: and

"(l[) prevent the intentional ac-

quisition of any communication as to

which the sender and all intended re-

cipients are known at the time of the

acquisition to be located in the United

States;

"(ii) the minimization procedures to

be used with respeet to such acquisition-

f:W1O\061808\0618o9.290.xmt (407599t15)
June 18,2008 (4:35 p.m.)
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"(I) meet the definition of mini-

mization proeedures under section

101(h) or 301(4), as appropriate; and

"(II) have been approved, have

been submitted for approval, or will be

submitted with the certification for

approval by the Foreign Intelligencc

Sun'eillance Court;

"(iii) guidelines have been adopted in

accordance with subsection (f) to ensure

compliance with the limitations in sub-

section (b) and to ensure that an applica-

tion for a court order is filed as required

by this Act;

"(iv) the procedures and guidelines re-

ferred to in clauses (i), (ii), and (iii) are

consistent with the requirements of the

fourth amendment to the Constitution of

the United States;

"(v) a significant pu{pose of the ac-

quisition is to obtain foreign intelligenee

information;

"(vi) the aequisition involves obtaining

foreign intelligence information from or
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with the assistance of an electronic com-

munieation seruiee provider; and

"(vii) the aequisition complies with

the limitations in subsection (b);

"(B) include the procedures adopted in ac-

cordance with subsections (d) and (e);

"(C) be supported, as appropriate, by the

affidavit of any appropriate official in the area

of national security who is-
"(i) appointed by the President, by

and with the advice and eonsent of the

Senate; or

"(ü) the head of an element of the in-

telligenee community;

"(D) include--

"(i) an effective date for the author-

ization that is at least 30 days afber the

submission of the written certification to

the court; or

"(ii) if the acquisition has begun or

the effective date is less than 30 days after

the submission of the written eertification

to the eourt, the date the acquisition began

or the effective date for the acquisition;

and
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"(E) if the Attorney General and the Di-

rector of National Intelligence make a deter-

mination under subsection (e)(2), include a

statement that such determination has been

made.

"(3) ClreNGE rN EFFECTnTE DATE.-The At-

torney General and the Director of National Intel-

ligence may advance or delay the effective date re-

ferred to in paragraph (2)(D) by submitting an

amended certification in aecordanee with subsection

(i)(1)(C) to the Foreign Intelligence Surveillance

Court for review pursuant to subsection (i).

"(4) LnurrATroN.-A certification made under

this subsection is not required to identifr the specific

faeilities, plaees, premises, or property at which an

acquisition authorized under subsection (a) will be

directed or conducted.

"(5) MaTNTENANCE oF oERTTFICATIoN.-The

Attorney General or a designee of the Attorney Gen-

eral shall maintain a copy of a certification rnade

under this subsection.

"(6) Rnrrro\M.-A eertification submitted in ac-

cordanee with this subseetion shati be subjeet to ju-

dieial review pursuant to subsection (i).

f:Wl0\O61808þ61808.230.xmt (40753911S)
Juno 18,2008 (4:35 p.m.)
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"(h) Drnucrnrns AND JuDICúI, REVrE\4'oF DrR.Eo-

TNTES.-

"(1) AurnoRiry.-With respect to an acquisi-

tion authorized under subsection (a), the Attorne-v

General and the l)irector of Nationaì Intelligence

may direct, in writing, an electronic communication

service provider to-
(A) immediately provide the Government

with all infonnation, facilities, or assistance

necessary to aceomplish the acquisition in a

manner that will protect the secreey of the ac-

quisition and produce a minimum of inter-

ference with the services that sueh electronic

communieation service provider is providing to

the target of the acquisition; and

"(B) maintain under security proeedures

approved by the Attorney General and the Di-

rector of National Intelligence any records con-

cerning the aequisition or the aid furnished that

such electronic communication service provider

wishes to maintain.

"(2) CoupnNserrox.-The Government shatl

compensate, at the prevailing rate, an electronic

communication service provider for providing infor-

f:V10\061808\061808,290.xmt (4o7sg9t1s)
June 18,2008 (4:35 p.m.)
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mation, facilities, or assistance in aecordance with a

direetive issued pursuant to paragraph (I).

"(3) RnlnAsE FRoM rrlÄBrr,rry.-No cause of

action shall lie in any court against any electronic

communication service provider for providing any in-

formation, facilities, or assistance in aceordance with

a directive issued pursuant to paragraph (1).

"(4) Cner,LENcrNG oF DIRECTT\¡ES.-

"(A) AurHonrrv ro crrarrIrENGE.-An

electronic communication service provider re-

eeiving a directive issued pursuant to paragraph

(1) may file a petition to modi$r or set aside

such directive with the Foreign Intelligence

Surveillance Court, which shall have jurisdiction

to review such petition.

"(B) AssrcNMENr.-The presiding judge

of the Court shalì assign a petition filed under

subparagraph (A) to 1 of the judges serving in

the pool established under section 108(e)(1) not

later than 24 hours after the filing of zuch peti-

tion.

"(C) Sr.ruoARDS FoR REvrEw.-A judge

considering a petition filed under subparagraph

(A) may grant such petition only if the judge

finds that the directive does not meet the re-

f:Wl0\061808\0618o8.230.xmt (407S39tfS)
June 18, 2008 (4:35 p.m.)
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quirements of this section, or is otherwise un-

lawful.

"(D) Pnocpounns FoR INrrraL RE-

\TEw.-A judge shall condue¿ an initial review

of a petition filed under subparagraph (A) not

later than 5 days after being assigned such pe-

tition. If the judge detcrmines that such peti-

tion does not consist of claims, defenses, or

other legal contentions that are warranted by

existing law or by a nonfrivolous argument for

extending, modi$'ing, or reversing existing law

or for establishing new 1¿ç', the judge shall im-

mediately deny such petition and affrrm the di-

rective or any parû of the directive that is the

subject of such petition and order the reeipient

to comply with the directive or any part of it.

Upon making a determination under this sub-

paragraph or promptly thereafter, the judge

shall provide a written statement for the record

of the reasons for sueh determination.

"(E) Pnocnounns FoR prrENA-Ry RE-

vinw.-If a judge determines that a petition

flled under subparagraph (A) requires plenary

review, the judge shall affirm, modiff, or set

aside the direetive that is the subject of such
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petition not later than 30 da¡,s after being as-

signed such petition. If the judge does not set

aside the directive, the judgc shall immediatety

affirm or affirm with modifications the direc-

tive, and order the recipient to comply with the

directive in its entirety or as modified. The

judge shall provide a written statement for the

record of the reasons for a determination under

this subparagraph.

"(F) Cor.rrrNUED EFFECT.-Any directive

not explieitþ modifred or set aside under this

paragtaph shall remain in firll effeo.

"(G) CoNrnupr oF counT._Failure to

obey an order issued under this paragraph may

be punished by the Court as eontempt of court.

"(5) ENT.oRcEMENT oF DTRDCTTvES._

"(A) OnoER To coMpnr,._If an electronic

communieation seruice provider fails to comply

with a direetive issued pwsuant to paragraph

(1), the Attorney General may file a petition for

an order to eompel the electronie communica-

tion service provider to comply rvith the direc-

tive with the Foreign Intelligence Surveillanee

Court, whieh shall have jurisdiction to review

such petition.

f:Vl0\061808\061808.æO,xmt (4O7Sg9ti5)
Juno 18, 2008 (4:95 p.m.)
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"(B) ASSTGNMENT.-The presiding judge

of the Court shall assign a petition filed u¡der

subparagraph (A) to 1 of the judges sen'ing in

the pool establishcd under section 108(e)(1) not

later than 24 hours afber the filing of such peti-

tion.

"(C) PnocEDURES FoR RE\trEw.-A judge

considering a petition filed under subparagraph

(A) shall, not later than 30 days after being as-

signed such petition, issue an order requiring

the electronic communication service provider to

comply with the directive or any part of it, as

issued or as modified, if the judge finds that

the directive meets the requirements of this sec-

tion and is otherwise lawful. The judge shall

provide a written statement for the reeord of

the reasons for a determination under this

paragraph.

"(D) Coxrplrpr oF couRT.-Failure to

obey an order issued under this paragraph may

be punished by the Court as contempt of court.

"(E) Pnocoss.-Any process under this

paragraph may be served in any judicial district

in which the eleetronic communication service

provider may be found.
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I "(6) Arpn¿r,.-

2 "(A) Appnel ro rr{E couRT oF RE-

3 vlnw.-The Government or an eleetronic com-

4 munication service provider receiving a directive

5 issued pursuant to paragraph (1) may file a pe-

6 tition with the Foreign Intelligenee Surveillance

7 Court of ,tùeview for review of a decision issued

8 pursuant to paragraph (4) or (5). The Court of

9 Review shall have jurisdiction to consider such

l0 petition and shall provide a uritten statement

1 I for the record of the reasons for a decision

12 under this subparagraph.

13 "(B) Cpnrlon¿nr ro rrrE supRgMtl

74 couRT.-The Government or an electronic com-

15 munication service provider receiving a directive

16 issued pursuant to paragraph (1) may file a pe-

17 tition for a writ of certiorari for review of a de-

18 cision of the Court of Review issued under sub-

19 paragraph (A). The record for such review shall

20 be transmitted under seal to the Supreme Court

2l of the United States, whieh shall have jurisdic-

22 tion to review such deeision.

23 "(i) Juorcrer, Rpvrpw oF CrnrrrrcerroNs aND

24 Pnocsnunns.-

25 "(1) IN cENERAI.-

f:V10\061808\O61808.230.xmt (4O7Sg9l1S)
June 18,20O8 (4:35 p.m.)
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"(A) ut.:T "" 'HE 
F'RETGN rNr'r,-

LIGENCE SURVEILTTANCE COURT.-The Foreign

Intelligence Surveillance Court shall have juris-

diction to review a eertification submitted in ac-

cordance with subsection (g) and the targeting

and minimization procedures adopted in accord-

anee with subsections (d) and (e), and amend-

ments to such certification or such procedures.

"(B) Trup pERroD FoR REVrEw.-The

Court shall review a certification submitted in

aecordance with subsection (S) and the tar-

geting and minimization procedures adopted in

accordance with subsections (d) and (e) and

shall complete such review and issue an order

under paragraph (3) not later than 30 days

after the date on which such eertification and

such proeedures are submitted.

"(C) AMDNDMENTS.-The Attorney Gen-

eral and the Director of National Intelligence

may amend a certification submitted in accord-

anee with subsection (g) or the targeting and

minimization procedures adopted in accordanee

with subsections (d) and (e) as necessary at any

time, including if the Court is condueting or

has completed review of such certification or
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such procedures, and shall subndt the amended

eertification or amended procedures to the

Court not later than 7 days afber amending

such certifieation or such procedures. The

Court shall review any amendment under this

subparagraph under the procedures set forth in

this subsection. The Attorney General and the

Director of National Intelligence may authorize

the use of an amended certification or amended

procedures pending the Court's review of such

amended certifieation or amended procedures.

"(2) Rn'rrrnw.-The Court shalì review the fol-

lowing:

"(A) CnnrrFrcATroN.-A certification sub-

mitted in aceordance with subsection (S) to de-

termine whether the certification eontains all

the required elements.

"(B) TenGETrNc pRocEDURES.-The tar-

geting procedures adopted in accordance with

subsection (d) to assess whether the procedures

are reasonably designed to-
"(i) ensure that an acquisition author-

ized under subsection (a) is limited to tar-

geting persons reasonably believed to be lo-

cated outside the United States: and

f:V10\06f8O8\06f808.230.xmt (407599t1S)
Juns 18, 2008 (4:35 p.m.)
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"(ii) prevent the intentional acquisi-

tion of any comnrunieation as to rvhich the

sender and all intended recipients are

knoun at the time of the acquisition to be

located in the United States.

"(C) MrNrurzerro¡r pRocEDUREs.-The

minimization procedures adopted in accordance

with subsection (e) to assess rvhether such pro-

cedures meet the definition of minimization pro-

cedures under seetion 101(h) or section 301(4),

as appropriate.

"(3) OnopRS.-

"(A) ArnnovAr,.-If the Court finds that

a certification submitted in accordance vyith

subsection (g) contains all the required ele-

ments and that the targeting and minimization

procedures adopted in accordance with sub-

sections (d) and (e) are consistent with the re-

quirements of those subsections and with the

fourth amendment to the Constitution of the

United States, the Court shall enter an order

approving the certification and the use, or con-

tinued use in the case of an acquisition author-

ized pursuant to a determination under sub-
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section (c)(2), of the procedures for the aequisi-

tion.

"(B) ConRøcrroN oF DEFTcTENCTES.-If

the Court finds that a certification submitted in

aceordance with subseetion (g) does not contain

all the required elements, or that the proce-

du¡es adopted in aecordance with subsections

(d) and (e) are not consistent with the require-

ments of those subsections or the fourth

amendment to the Constitution of the United

States, the Court shall issue an order direeting

the Government to, at the Government's elec-

tion and to the extent required by the Court's

order-

"(i) comeet any deficiency identified

by the Court's order not later than 30 days

afber the date on which the Court issues

the order; or

"(ii) cease, or not begin, the imple-

mentation of the authorization for whieh

such certification was submitted.

"(C) RnQUTREMENT FoR'wRrrrEN srATE-

MENT.-In support of an order under this sub-

section, the Court shall provide, simultaneously
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with the order, for the record a rwitten state-

ment of the reasons for the order.

"(4) AppBAr.-

"(A) Appner, To rHE coIJRT oF RE-

vrsw.-The Government may file a petition

with the Foreign Intelligence Surveillance Court

of Review for review of an order under this sub-

section. The Court of Review shall have juris-

diction to consider such petition. For any deci-

sion under this subparagraph affirming, revers-

ing, or modifring an order of the Foreign Intel-

ligence Surveillance Court, the Court of Review

shall provide for the record a written statement

of the reasons for the decision.

"(B) CoNrlNuerrci¡{ oF AceursrrroN

PENDING REHEAR,ING OR eppEu,.-Any acqui-

sition affected by an order under paragraph

(3XB) may continue-

"(i) during the pendeney of any re-

hearing of the order by the Court en banc;

and

"(ii) if the Government files a petition

for review of an order under this section,

until the Court of Review enters an order

under subparagraph (C).
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"(C) InrpLBlrsNTATroN pENDINc A.p-

PEAl,.-Not later than 60 days after the filing

of a petition for review of an order under para-

graph (3XB) directing the correction of a defi-

cieney, the Court of Review shall determine,

and enter a corresponding order regarding,

whether all or any part of the correction order,

as issued or modified, shall be implemented

during the pendency of the review.

"(D) CBnrroru.nr ro rHE supREME

coURT.-The Government may file a petition

for a writ of eertiorari for review of a decision

of the Court of Revierv issued under subpara-

graph (A). The record for such review shalt be

transmitted under seal to the Supreme Court of

the United States, which shall have jurisdiction

to review such decision.

"(5) ScHeDUr,E.-

"(A) RpeurHoRrzATIoN oF AUTHoRTZA-

TIONS IN EFFECT.-If the Attorney General

and the Director of National Intelligence seek

to reauthorize or replace an authorization

issued under subsection (a), the Attorney Gen-

eral and the Director of National Intelligence

shall, to the extent practicable, submit to the
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Court the certification prepared in aecordance

with subsection (g) and the procedures adopted

in accordance with subsections (d) and (e) at

least 30 days prior to the erpiration of such au-

thorization.

"(B) RnaurnoRrzATroN oF oRDERS, AU-

THORIZATIONS, AND DTRECTTyES.-If the At-

torney General and the Director of National In-

telligence seek to reauthorize or replace an au-

thorization issued under subseetion (a) by filing

a certification pursuant to subparagraph (A),

that authorization, and any directives issued

thereunder and any order related thereto, shall

remain in effect, notwithstanding the expiration

provided for in subsection (a), until the Court

issues an order with respect to such certifi-

cation under paragraph (3) at which time the

provisions of that paragraph and paragraph (4)

shall apply with respect to such certification.

"fi ) JuolcrAr, PRocEEDINcs.-

"(1) E:cnDrrED J trDrcrÄL pRocEEDrNGS.-Ju-

dieial proceedings under this section shall be con-

ducted as expeditiously as possible.

"(2) Tnnn r,rMrrs.-A time limit for a judicial

decision in this section shall apply un-less the Court,

f:W10\061808\061808.230.xmt (407539115)
June 18,2æ8 (4:35 p.m.)
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the Court of Review, or any judge of either the

Court or the Court of Review, by order for reasons

stated, extends that time as neeessary for good

cause in a manner consistent q'ith national security.

"(k) M¡n¡rpNeNco AND Sncunlry oF Rnconos

AND FROCEEDINGS.-

"(1) Sr¿,.¡o¡nns.-The Foreign Intelligcncc

Surveilìance Court shall maintain a record of a pro-

ceeding under this section, including petitions, âp-

peals, orders, and statements of reasons for a deci-

sion, under security measures adopted by the Chief

Justice of the UnitÆd States, in consultation with

the Attorney General and the Director of National

Intelligenee.

"(2) Fn rNG At{D RDvrE\ry.-AIl petitions under

this section shall be filed under seal. In any pro-

ceedings under this section, the Court shall, upon re-

quest of the Government, review ex parte and in

camera any Government submission, or portions of

a submission, whieh may include classified informa-

tion.

"(3) RnreNTroN oF REcoRDs.-The Attorney

General and the Director of National Intelligence

shail retain a directive or an order issued under this

section for a period of not less than 10 years ftom

f:W10\061808\061808.230.xmt (40753911S)
June 18,20O8 (4:35 p.m.)
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the date on which such directive or such order is

issued.

"(l) AssossMENTS AND RD\m'ùrs.-

"(1) SnttrruvxuÁr, A^ssESSI\{ENT.-NoI less fre-

quentìy than once every 6 months, the Attorney

General and Director of National Intelligence shall

assess eomplianee with the targeting and minimiz¿-

tion procedures adopted in accordance u,'ith sub-

sections (d) and (e) and the guidelines adopted in

accordanee with subsection (f) and shall submit each

assessment to_

"(A) the Foreign Intelligence Surveillance

Court; and

"(B) consistent with the Rules of the

I{ouse of Representatives, the Sianding Rules

of the Senate, and Senate Resolution 400 of the

94th Congress or any successor Senate resolu-

tion-

"(i) the congressional intelligence

committees; and

"(ii) the Committees on the Judiciary

of the House of Representatives and the

Senate.

"(2) AcnNcy AssESSMEwT.-The Inspector

General of the Department of Justiee and the In-

f :V1 O\061 808\061 8o8.2g0.xmt (407599t1S)
June 18,2008 (4:35 p.m.)
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spector General of each element of the intelligence

community authorized to acquire foreign intelligence

information under subsection (a), with respect to the

department or element of such Inspector General-

"(A) are authorized to revieu' compliance

with the targeting and minimization procedures

adopted in accordance with subsections (d) and

(e) and the guidelines adopted in accordance

with subseetion (f);

"(B) with respect to acquisitions author-

ized under subsection (a), shall revierv the num-

ber of disseminated intelligence reports con-

taining a reference to a United States-person

identity and the number of United States-per-

son identities subsequently disseminated by the

element concerned in response to requests for

identities that were not referred to by name or

title in the original reporting;

"(C) with respect to acquisitions author-

ized under subsection (a), shall review the num-

ber of targets that were later determined to be

located in the United States and, to the extent

possible, whether communications of such tar-

gets were reviewed; and

"(D) shall provide each such review to-

f:WlO\061808\061808.230.xmt (4O7S39ltS)
June 18,2008 (4:35 p.m.)
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"(i) the Attorney General;

"(ii) the Director of Nationaì Intel-

ligence; and

"(iii) consistent with the Rules of the

House of Representatives, the Standing

Rules of the Senate, and Senate Resolution

400 of the 94th Congress or any successor

Senate resolution-

"(I) the congressional intelligence

eommittees; and

"(II) the Committees on the Ju-

diciary of the House of Representa-

tives and the Senate.

" (3 ) A¡,INUAL REvrE\ry.-

"(A) Rnqurnounwr ro coNDUCT.-The

head of each element of the intelligence commu-

nity eonducting an acquisition authorized under

subsection (a) shall conduct an annual review to

determine whether there is reason to believe

that foreign intelligenee information has been

or will be obtained from the acquisition. The

annual review shall provide, with respeet to ac-

quisitions authorized under subsection (a)-
"(i) an aecounting of the number of

disseminated intelligence reports con-
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taining a reference to a United States-per-

son identity;

"(ii) an aceounting of the number of

United States-person iclentities subse-

quently disseminated by that element in re-

sponse to requests fbr identities that were

not ref'erred to by name or title in the

original reporting;

"(iii) the number of targets that were

later determined to be located in the

United States and, to the exfent possible,

whether communications of such targets

were reviewed; and

"(iv) a deseription of any procedures

developed by the head of such element of

the intelligence community and approved

by the Director of National Intelligence to

assess, in a manner consistent with na-

tional security, operational requirements

and the privaey interests of United States

persons, the extent to which the acquisi-

tions authorized under subsection (a) ac-

quire the commurrieations of United States

persons, and the results of any sueh as-

sessment.



F:\PKBVNT\FISA2007\H3773PROP_003.)Cvf L lDiscussion Draft]

I

2

3

4

5

6

7

8

9

10

11

t2

t3

t4

15

t6

l7

18

L9

20

2l

22

23

24

25

f :V1 0\061 808\061 808.230,xmt (40759911S)
June 18, 2008 (4:35 p.m.)

32

"(B) Usn oF Rnrrrntv.-The head of each

element of the intelligence eommunity that con-

ducts an annual review under subparagraph (A)

shall use each such review to evaluate the ade-

quacy of the minimization procedures utilized.

by such element and, as appropriate, the appli-

cation of the minimization procedures to a par-

ticular acquisition authorized under subsection

(a).

"(C) PnousroN oF REVrEw.-The head of

each element of the intelligence eommunity that

conducts an annual review under subparagraph

(A) shall provide such review to-
"(i) the Foreign Intelligence Surueil-

lance Court;

"(ii) the Attorney General;

"(iü) the Director of National Intel-

ligence; and

"(iv) consistent with the Rules of the

House of Representatives, the Standing

B,u-les of the Senate, and Senate Resolution

400 of the 94th Congress or any successor

Senate resolution-

"(I) the congressional intelligence

committees: â,nd
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"(II) the Committees on the Ju-

diciary of the House of Representa-

tives and the Senate.

*sEc. 703. CERTAIN ACQUISIIIONS INSIDE THE UNTTED

STATES TARGETING T,INIIED STATES PER.

SONS OUTSIDE TTIE TINITED STATES.

"(a) JunrsDrcrloN oF THE Fonsrox h{'rnl,l,lcc¡rcn

Sunvs rLr,A.\cE CouRT. -
"(1) IN enucn¿¡,.-The Foreign Intelligence

Surveillanee Court shall have jurisdiction to review

an application and to enter an order approving the

targeting of a United States person reasonably be-

Iieved to be located outside the United States to ac-

quire foreign intelligence information, if the acquisi-

tion eonstihrtes eìectronic surveillance or the acquisi-

tion of stored electronic communications or stored

electronic data that requires an order under this

Act, and such acquisition is conducted within the

United States

"(2) I-tvnrarroN.-If a United States person

targeted under this subsection is reasonably believed

to be located in the United States during the effec-

tive period of an order issued pursuant to subsection

(c), an acquisition targeting such United States per-

son under this section shall cease un-less the targeted

flvlCil061808\061808.230.xm1 (,fO7539115)
June 18, 2008 (4:35 p.m.)
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United States person is again reasonably belieled to

be located outside the United States rvhile an order

issued pursuant to subsection (c) is in effect. Noth-

ing in this section shall be construed to limit the au-

thority of the Government to seek an order or au-

thorization under, or othelwise engage in any activ-

ity that is authorized under, any other title of this

Act.

"(b) A-ppr,rclTroN.-

"(1) h.¡ GENERAT.-Each application for an

order under this section shall be made by a Federal

offïcer in rwiting upon oath or afËrmation to a

judge having jurisdiction under subsection (a)(l).

Each application shall require the approval of the

Attorney General based upon the Attorne¡' General's

finding that it satisfïes the criteria and requirements

of sueh application, as set forth in this section, and

shall include-

"(A) the identity of the Federat offrcer

making the application;

"(B) the identity, if known, or a deserip-

tion of the United States person who is the tar-

get of the acquisition;

"(C) ù statement of the facts and cir-

cumstances relied upon to justiff the appli-

f:Wl0\061808\061808.230.xm1 (¡t07S3911S)
June 18,2008 (4:35 p.m.)
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cant's belief that the Uniled States person \.vho

is the target of the aequisition is-
"(i) a person rea"sonably believed to be

located outside the United States; and

"(ii) a foreign power, an agent of a

foreigr power, or an officer or employee of

a foreign power;

"(D) a statement of proposed rninimization

procedures that meet the definition of mini-

mization procedures under section 101(h) or

301(4), as appropriate;

"(E) a description of the nature of the in-

formation sought and the type of communiea-

tions or activities to be subjected to acquisition;

"(F) a certification made by the Attorney

General or an offrcial speeified in section

10a(a)(6) that-
"(i) the certiffing official deems the

information sought to be foreign intel-

ligenee information;

"(ii) a signifreant purpose of the ac-

quisition is to obtain foreign intelligence

information;
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"(iii) such information cannot reason-

ably be obtained by normal investigative

teehniques;

"(iv) designates the type of foreigri in-

telligenee information being sought aecord-

ing to the categories described in seetion

101(e); and

"(v) includes a statement of the basis

fbr the certification that-

"(I) the information sought is

the type of foreign intelligence infor-

mation designated; and

"(II) such information cannot

reasonably be obtained by normal in-

vestigative techniques;

"(G) a surnmary statement of the means

by which the acquisition will be conducted and

whether physical entry is required to effect the

acquisition;

"(H) the identity of any electronie commu-

nication service provider necessary to effect the

acquisition, provided that the application is not

required to identify the specifrc facilities, plaees,

premises, or property at whieh the acquisition
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authorized u.nder this section will be directed or

condueted;

"(I) a statement of the facts concerning

any previous applieations that have been made

to any judge of the Foreign Intelligence Surveil-

lance Court involving the United States person

specified in the application and the action taken

on each previous application; and

"(J) a statement of the period of time for

rvhich the acquisition is required to be main-

tained, provided that such period of time shall

not exceed 90 days per application.

"(2) OrHnn REQUTREMENTS oF THE ATToR-

NEY GENEzur,.-The Attorney General may require

any other affidavit or certification from any other

officer in connection with the application.

"(3) O'rnpR REeUTREMENTS oF THE JUDGE.-

The judge may require the applicant to furnish such

other information as may be necessary to make the

findings required by subsection (c)(1).

"(c) Ononn.-

"(1) Frxonvcs.-Upon an application made

pursuant to subsection (b), the Foreign Intelligence

Surveillance Court shall enter an ex parte order as

ftvl C^061 808\061 808.230.xmt (407S39t1 5)
June .|8, 2008 (4:3S p.m.)
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requested or as modified by the Court approving the

acquisition if the Court finds that-
"(A) the application has been made b-v a

Federal officer and approved by the Attorney

General;

"(B) on the basis of the facts submitted by

the applicant, for the United States person who

is the target of the acquisition, there is prob-

able cause to believe that the target is-
"(i) a person reasonably believed to be

located outside the United States; and

"(ii) a foreign power, an agent of a

foreign power, or an offrcer or employee of

a foreign power;

"(C) the proposed minimization procedures

meet the definition of minimization procedures

under section 101(h) or 301(4), as appropriate;

and

"(l)) the application that has been filed

contains all statements and eertifications re-

quired by zubsection (b) and the eertification or

certifrcations are not clearþ etroneous on the

basis of the statement made under subsection

(b)(l)(FXv) and âny other information fur-

nished under subsection (b)(3).

flvl 0\061 808\061 808.230.xm1 (407s39t I S)
June 18, 2008 (4:35 p.m.)
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"(2) PnoeaBln cAUSE.-In detemining

whether or not probable cause exists for purposes of

paragraph (1)(B), a judge having jurisdiction under

subsection (a)(1) may consider past activities of the

target and faets and eircumstances relating to cur-

rent or future activities of the target. No United

States person may be considered a foreign po\4¡er,

agent of a foreign power, or offTcer or emplo;ree of

a foreign power solely upon the basis of activities

proteeted by the first amendment to the Constitution

of the United States.

"(3) Rnr¡rnw.-

"(A) I-TTUTTATION ON REVIEw.-Review by

a judge having jurisdiction under subseetion

(a)(1) shall be limited to that required to make

the findings described in paragraph (1).

"(B) Rnvlnw or pRoBABr,E cAUSE.-If

the judge determines that the facts submitted

under subsection (b) are insuffrcient to estab-

lish probable cause under paragraph (1)(B), the

judge shall enter an order so stating and pro-

vide a written statement for the record of the

reasons for the determination. The Government

may appeal an order under this subparag¡aph

pursuant to subsection (f).

flv10\061808\061808.230.xmt (407539t1S)
June 18, 20OB (4:35 p.m.)



F:\PKBVNT\FISA2007U{3773PROP_003 J0,IL [Discussion Draft]

1

2

^

AI

5

6

7

8

9

10

11

t2

l3

t4

15

t6

t7

18

19

20

2l

22

23

24

flvl 0\061808\061 808.230.xmt (407S99t1 s)
June 18, 2008 (4:35 p.m.)

.40
"(C) RBrrrgrv oF ì,trMMIzATIoN pRocn-

DURES.-If the judge determines that the pro-

posed minimization procedures referred to in
paragraph (1)(C) do not meet the definition of

minimization procedures under section 101(h)

or 301(4), as appropriate, the judge shall entcr

an order so stating and provide a written state-

ment for the record of the reasons for the de-

termination. The Government may appeal an

order under this subparagraph pursuant to sub-

section (f).

"(D) Ru'rrrw oF cERTrFrcATroN.-If the

judge determines that an application pursuant

to subseetion (b) does not contain all of the re-

quired elements, or that the certification or cer-

tifications are elearly erroneous on the basis of

the statement made under subsection

(b)(1)(F)(v) and an)' other information fur-

nished under subsection (b)(3), the judge shall

enter an order so stating and provide a written

statement for the record of the reasons for the

determination. The Government may appeal an

order under this subparagraph pursuant to sub-

section (f).
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"(4) SnncIFIcATroNS.-An order approrv'ing an

acquisition under this subsection shall speciry'-

"(A) the identity, if known, or a descrip-

tion of the United States person who is the tar-

get of the acquisition identified or described in

the application pursuant to subsection

(b)(1)(B);

"(B) if provided in the application pursu-

ant to subsection (b)(l)(H), the nahrre and lo-

cation of each of the facilities or places at

which the acquisition will be directed;

"(C) the nature of the information sought

to be acquired and the type of communications

or aetivities to be subjected to acquisition;

"(D) a summary of the means by which

the aequisition will be conducted and whether

physical entry is required to effect the aequisi-

tion; and

"(E) the period of time during which the

acquisition is approved.

"(5) Dtnscrrvns.-An order approving an ac-

quisition under this subsection shall direct-

"(A) that the minimization procedures re-

ferred to in paragraph (1)(C), as approved or

modified by the Court, be followed;

ftvl0\061808\061808.280.xmt (4075991iS)
June 18,2@8 (4:95 p,m.)
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"(B) if applicable, an electronic commu-

nieation service provider to provide to the Gov-

ernment forthu'ith all information, facilities, or

assistance necessary to accomplish the acquisi-

tion authorized under sueh order in a manner

that will protect the secrec.v of the acquisition

and produce a minimum of interference with

the services that such eleetronic communication

service provider is providing to the target of the

acquisition;

"(C) if applicable, an electronic commu-

nication service provider to maintain under se-

eurity procedures approved by the Attorney

General any records concerning the aequisition

or the aid furnished that such electronic com-

munication service provider wishes to maintain;

and

"(D) if applicable, that the Government

compensate, at the prevailing rate, such elec-

tronic communication serwiee provider for pro-

viding such information, facilities, or assistance.

"(6) DunerroN.-An order approved under this

subseetion shall be effeetive for a period not to ex-

ceed 90 days and such order may be renewed for ad-

ditional 90-day periods upon zubmission of renewal

f:Wf0\061808\061808.230.xm1 (40750911S)
Juno 18,2008 (4:35 p.m.)
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applications meeting the requirements of subsection

(b).

"(7) CourLßNCE.-At or prior to the end of

the period of time for which an acquisition is ap-

proved by an order or extension under this section,

the judge may assess compliance u'ith the minimiza-

tion procedures referred to in paragraph (l)(C) by

reviewing the circumstances under which informa-

tion concerning United States persons was acquired,

retained, or disseminated.

" (d) El,rnncøNcy AurnonrzerroN.-

"(l) AuruoRrry FoR EMERcENcy aurHoRIzA-

TlON.-Notwithstanding any other provision of this

Act, if the Attorney General reasonably detennines

that-
"(A) an emergency situation exists with re-

speet to the acquisition of foreign intelligence

information fbr whieh an order may be obtained

under subsection (c) before an order author-

izing zuch acguisition can with due diligence be

obtained, and

"(B) the factual basis for issuanee of an

order under this subsection to approve such ac-

quisition exists,

fivlcr\061808\061808.230.xm1 (407s99115)
June 18,2008 (4:35 p.m.)
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the Attorney General tnay authorize such acquisition

if a judge having jurisdietion under subseetion (a)(1)

is informed by the Attorney General, or a desigtee

of the Attorney General, at the time of such author-

ization that the deeision has been made to conduct

such acquisition and if an application in aeeordance

with this section is made to a judge of the Foreign

Intelligenee Surveillance Court as soon as prac-

ticable, but not more than 7 da¡a after the Attorney

General authorizes such acquisition.

"(2) MrNnrrzATroN pRocEDURES.-If the At-

torney General authorizes an acquisition under para-

graph (1), the Attorney General shall require that

the minimization procedures referred to in sub-

section (c)(l)(C) for the issuance of a judicial order

be followed.

"(3) Tnnnr¡,1¡.rioN oF EMERGENov .turuon-

rzATroN.-In the absence of a judicial order approv-

ing an acquisition under paragraph (1), such acqui-

sition shall terminate when the information sought is

obtained, when the application for the order is de-

nied, or after the expiration of 7 days from the time

of authorizabion by the Attorney General, whichever

is earliest.
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ftvl 0\061 808\OOl 808.230.xmt (4O7S39tiS)
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I "(4) UsB oF rNFoRMATtoN.-If an application

2 for approval submitted pursuant to paragraph (1) is

3 denied, or in any other case where the acquisition is

4 terminated and no order is iszued approving the ac-

5 quisition, no information obtained or evidence de-

6 rived from such acquisition, except under cir-

7 cumstances in which the target of the acquisition is

8 determined not to be a United States person, shall

9 be received in evidenee or otherwise diselosed in any

10 trial, hearing, or other proceeding in or before any

I I eourt, grand jury, department, offree, agency, regu-

12 latory body, legislative committee, or other authority

13 of the United States, a State, or political subdivision

14 thereof, and no information concerning any United

15 States person acquired from such acquisition shall

16 subsequently be used or disclosed in any other man-

17 ner by Federal officers or employees without the

l8 consent of such person, exeept with the approval of

19 the Attorney General if the information indicates a

20 threat of death or serious bodily harm to any per-

2l son.

22 "(e) RnlpASE FRoM lJreerr,rry.-No cause of action

23 shall lie in any court against any eleetronic communication

24 service provider for providing any information, facilities,

25 or assistance in accordance with an order or request for
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I emergeney assistance issued pursuant to subsection (c) or

2 (d), respectively.

3 "(f) Appn¡r,.-

4 "(1) ArenAL To rrrn FoREIGN ItrrELr,IcENCE

5 suRVErr,f,ANCE couRT oF REr¡TEV¡.-The Govern-

6 ment may file a petition with the Foreign Intel-

7 ligence Surveillance Court of Ro'iew for review of an

8 order issued pursuant to subsection (c). The Court

9 of Review shall have jurisdiction to consider sueh pe-

10 tition and shall provide a written statement for the

11 reeord of the reasons for a decision under this para-

12 graph.

13 "(2) CnnuoRARr ro rHE supREùrE couRr.-
14 The Government may file a petition for a writ of

15 certiorari for review of a decision of the Court of Re-

16 view issued under paragraph (1). The record for

l7 such review shall be transrnitted under seal to the

18 Supreme Court of the United States, which' shall

19 have jurisdiction to review sueh decision.

20 "(g) CorqsrnucrroN.-Except as provided in this

2l seetion, nothing in this Act shall be construed to require

22 an application for a eourt order for an acquisition that

23 is targeted in accordanee with this section at a United

24 States person reasonably believed to be located outside the

25 United States.

f:W10\O61808\06180t1.230.xmt (4O7Sg9l1S)
June 18,2008 (4:35 p.m.)
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'sEc. 7o4. oTITER ACQTIISITTONS TARGE'rING UNTTED

S"TATES PERSONS OTNSIDE TIIE UNITED

STATES.

"(a) JuRrsDrcrroN AND Scopo.-

"(1) JrrntsDICTIoN.-The Foreign Intelligence

Surveillance Court shall have jurisdietion to enter an

order pursuant to subsection (c).

"(2) Scopn.-No element of the intelligence

community may intentionally target, for the purpose

of acquiring foreign intelligence information, a

United States person reasonably believed to be lo-

eated outside the United States under circumstances

in which the targeted United States person has a

reasonable expectation of privacy and a warrant

would be required if the acquisition were conducted

inside the United States for law enforcement pur-

poses, unless a judge of the Foreign Intelligence

Surveillance Court has entered an order with respect

to such targeted United States person or the Attor-

ney General has authorized an emergency acquisition

pursuant to subsection (e) or (d), respeetively, or

any other provision of this Act.

"(3) I;IPflTATIONS.-

"(A) MovrNc oR MTsTDENTTFIED TAR-

GETS.-If a UnitÆd States person targeted

under this subsection is reasonablv believed to

(40753911s)
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I be located in the United States during the ef-

2 fective period of an order issued pursuant to

3 subsection (c), an acquisition targeting such

4 United States person under this section shall

5 cease unless the targeted United States person

6 is again reasonabìy believed to be located out-

7 side the United States during the effective pe-

8 riod of such order.

9 "(B) Appr,rc¡¡rr,ITy.-If an aequisition

10 for foreign intelligence purposes is to be eon-

11 ducted inside the United States and could be

12 authorized under section 703, the acquisition

13 may onìy be conducted if authorized under sec-

14 tion 703 or in accorclance with another provi-

15 sion of this Aet other than this section.

16 "(C) CousrnucrroN.-Nothing in this

17 paragraph shalì be construed to limit the au-

18 thority of the Government to seek an order or

19 authorization under, or otherwise enga€p in any

20 activity that is authorized under, any other title

21 of this Act.

22 "(b) A-ppl,rcaTloN.-Each applieation for an order

23 under this section shall be made by a Federal officer in

24 wnting upon oath or affirmation to a judge having juris-

25 diction under subsection (a)(1). Each application shall re-

f:Wl0\061808\061808.23o.xm1 (407599t15)
June 18, 2008 (4:35 p.m.)
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I q*ire the approval of the Attorney General based upon the

2 Attorney General's finding that it satisfies the criteria and

3 requirements of such application as set forth in this sec-

4 tion and shall include-

5 "(1) the identity of the Federal offrcer making

6 the application;

7 " (2) the identity, if knovrn, or a description of

8 the specific United States person who is the target

9 of the acquisition;

l0 "(3) a statement of the facts and circumstances

t 1 relied upon to justiff the appricant's berief that the

12 United States person who is the target of the acqui-

13 sition is-
14 "(A) a percon reasonably believed to be lo-

15 cated outside the United States; and

16 "(B) a foreign power, an agent of a foreign

17 porryer, or an officer or employee of a foreign

18 power;

19 "(4) a statement of proposed minimization pro-

20 cedures that meet the definition of minimization pro-

2l cedures under section 101(h) or 801(4), as appro-

22 priate;

23 "(5) a certiñcation made by the Attorney Gen-

24 eral, an official specified in section 104(a)(6), or the

ftvl0\061808\061808.230.xmt (4oz5g9t1S)
Juns 18,2008 (4:95 p.m.)
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head of an element of the iutelligence eommunitv

that-
"(A) the cer[ifuing official deems the infor-

mation sought to be foreign intelligence infor-

mation; and

"(B) a significant purpose of the aequisi-

tion is to obtain foreign intelligence informa-

tion;

"(6) a statement of the facts eoncerning any

previous applications that have been made to any

judge of the Foreign Intelligence Surveillance Court

involving the United States person speeified in the

application and the action taken on each previous

application; and

"(7) a statement of the period of time for which

the acquisition is required to be maintained, pro-

vided that sueh period of time shall not exceed g0

days per application.

"(c) Onppn.-

"(1) FrNorNes.-Upon an application made

pursuant to subseetion (b), the Foreign Intelligence

Surveillance Court shall enter an ex parte order as

requested or as modified by the Court if the Court

finds that-

f :W1 0|\061 808\061 808.230.xmt (¡lO7S39l1S)
Jun€ 18, 2008 (4:3S p.m.)
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"(A) the application has been made by a

Federal officer and approved by the Attorney

General;

"(B) on the basis of the facts submitted by

the applicant, for the United States person who

is the target of the acquisition, there is prob-

able cause to believe that the target is-
"(i) a person reasonably believcd to be

Iocated outside the United States; and

"(ii) a foreign po\ryer, an agent of a

foreign power, or an officer or employee of

a foreign power;

"(C) the proposed minimization proce-

dures, with respect to their dissemination provi-

sions, meet the definition of minimization pro-

eedures under section 101(h) or 301(4), as ap-

propriate; and

"(D) the application that has been filed

contains all statements and certifications re-

quired by subsection (b) and the certifrcation

provided under subsection (bX5) is not clearþ

erroneous on the basis of the information fur-

nished under subsection (b).

"(2) PnoeABr,n cAUSE.-In determining

whether or not probabie cause exists for purposes of

ftvl0\061808\061808.230.xm1 (4O7Sg9t1S)
June 18, 20OB (4:35 p.m.)
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paragraph (1)(B), a judge havrng jurisdietion under

subsection (a)(1) may consider past activities of the

target and facts and circumstances relating to cur-

rent or future activities of the target. No United

States person may be considered a foreign power,

agcnt of a foreign porver, or offieer or employ-ee of

a foreign power solely upon the basis of activities

protected by the first amendment to the Constitution

of the United States.

"(3) RuvrEVr.-

"(A) Lrurrre.uoNs oN REVIEw.-Review

by a judge having jurisdiction under subsection

(a)(1) shall be limited to that required to mal<e

the findings described in paragraph (1). The

judge shall not have jurisdietion to review the

means by which an acquisition under this sec-

tion may be conducted.

"(B) Rpyrow oF pRoBABLE causn.-If
the judge determines that the facts submitted

under subsection (b) are insufficient to estab-

lish probable cause to issue an order under this

subsection, the judge shall enter an order so

stating and provide a written statement for the

record of the reasons for such determination.

f:Wl0\061808\061808.230.xmt (4O7S39t15)
June 18,2008 (4:35 p.m.)
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The Governmcnt may appeal an order under

this subparag'raph pursuant to subsection (e).

"(C) RnuBw oF MINr.v[zATIoN pRocE-

DURES.-If the judge determines that the mini-

mization procedr:res applicable to dissemination

of information obtained through an acquisition

under this subsection do not meet the definition

of minimization procedures under section

101(h) or 301(4), as appropriate, the judge

shall enter an order so stating and provide a

written statement for the record of the reasons

for such determination. The Government may

appeal an order under this subparagraph pursu-

ant to subsection (e).

"(D) Scopn oF REvrEw oF cERTrFr-

CArIoN.-If the judge determines that an appli-

cation under subsection (b) does not contain all

the required elements, or that the certification

provided under subsection (b)(5) is clearþ erro-

neous on the basis of the information furnished

under subseetion (b), the judge shall enter an

order so stating and provide a written state-

ment for the record of the reasons for such de-

termination. The Government may appeal an
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order under this subparagr¿ph pursuant to sub-

section (e).

"(4) Dunerrox.-An order under this para-

graph shall be efJeetive for a period not to exceed 90

days and such order may be renewed for additional

90-day periods upon submission of renewaì applica-

tions meeting the requirements of subsection (b).

"(5) CotwpLIANCE.-At or prior to the end of

the period of ùime for which an order or extension

is granted under this section, the judge may assess

complianee with the minimization procedures re-

ferred to in paragraph (1)(C) by reviewing the cir-

cumstances under whieh information concerning

United States persons was disserninated, provided

that the judge may not inquire into the cir-

cumstances relating to the eonduct of the aequisi-

tion.

" (d) EvnnGENcy AurHoRrzATroN.-

"(1) AurnoRrry FoR EMERGENcy AUTHoTùrzA-

TloN.-Notwithstanding any other provision of this

section, if the Attorney General reasonably deter-

mines that-

"(A) an emergency situation exists with re-

spect to the acquisition of foreign intelligence

information for which an order mav be obtained
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under subsection (c) before an order under that

subsection can, with due diligence, be obtained,

and

"(B) the factual basis for the issuance of

an order under this section exists,

the Attorney General may authorize the emergency

aequisition if a judge having jurisdiction under sub-

section (a)(1) is infbrmed by the Attorney General

or a designee of the Attorney General at the time of

such authorization that the decision has been made

to conduct sueh acquisition and if an application in

accordance with this section is made to a judge of

the Foreign Intelligence Surveillance Court as soon

as practicable, but not more than 7 days after the

Attorney General authorizes sueh aequisition.

"(2) MrNnrzArroN pRocEDrJRES.-If the At-

torney General authorizes an emergency acquisition

under paragraph (1), the Attorney General shall re-

quire that the minimization procedures referred to in

subsection (c)(l)(C) be followed.

"(3) TpnurNetloN oF EMERGENoy AUTHoR-

IZATION.-In the absenee of an order under sub-

section (c), an emergency acquisition under para-

graph (1) shall terminate when the information

sought is obtained, if the applieation for the order


