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2 SECTION 1. SHORT TITLE; TABLE OF CONTENTS.
3 (a) Short Title.-This Act may be cited as the "Foreign Intelligence Surveillance Act of l97B4 Amendments Act of 2008" or the.,FISA Amendments Act of 200g".

5 (b) Table of contents.-The table of contens for this Act is as follows:
6 Sec.l.Shorttitle;tableofcontents.
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72 Surveillance Act of 1978.

13 Sec.lO4.Applications for court orders.
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19 Sec.l l0.Weapons of mass destruction.

20 TITLE II_PROTECTIONS FOR ELECTROMC
2I COMM{.INICATION SERVICE PROVIDERS
22 Sec.20l.Procedures for implementing statutory defenses under the Foreign Intelligence23 Surveillance Act of 1978.

24 Sec.202.Technicalamendments.

25 TITLE III-REVIEW OF PREVIOUS ACTIONS
26 Sec.30l.Review ofprevious actions.

27 TÏTLE IV-OTFIER PROVISIONS
28 Sec.40l.Severability.

29 Sec.4Q2.Effectivedate.

30 Sec.403.Repeals.
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1 SEC. IOI. ADDITIONAL PROCEDURES REGARDING
2 CERTAIN PERSONS OUTSIDE THE I.INITED STATES.
g (a) In General.-The Foreign Intelligence Surveillance Act of 1978 (50 U.S.C. I 801 et seq.) is
4 amended-

s (l) by striking title VII; and

6 (2) by adding ar the end the foltowiug:

7 ...flTLE VII-ADDITIONAL PROCEDURES REGARDING
8 CERTAIN PERSONS OUTSIDE TT# UMTED STATES
9 ..SEC. 701. DEFINITIONS.

10 "(a) [n General.-The terms 'agent of a foreign power', 'Attorney General', 'contents',
11 'electronic surveillance', 'foreign intelligence information', 'foreign power', 'person', .United

72 States', and 'United States person' have the meanings given such terms in section l0l, except as
13 specifically provided in this title.

14 "(b) Additional Definitions.-

15 "(l) CONGRESSIONAL INTELLIcENcE coMMrrrEEs.-The term 'congressional intelligence
16 committees'means-

t7 "(A) the Select Committee on Intelligence of the Senate; and

18 "(B) the Permanent Select Committee on Intelligence of the House of
19 Representatives.

20 "(2) FOREIGN INTELLIcENCE stTRvEILLANcE couRT; counr.--The terms .Foreign
2l Intelligence Surveillance Court' and 'Court' mean the court established under section
22 103(a).

23 ..(3) FoREIGN TNTELLIGENCE SURVEILLANCE coURT oF REvIEw; coURT oF REvIEw._The
24 terms 'Foreign lntelligence Surveillance Court of Review' and'Court of Review' mean the
25 court established undersection 103(b).

26 "(4) ELEgTRoNIc coMMLJNIcATIoN sERvrcE pRovrDER.-The term 'electronic
27 communication service provider' means-
28 "(A) a telecommunications carrier, as that term is defined in section 3 of the
29 Communications Act of I 934 (a7 U.S.C. 153);

30 "@) a provider of electronic communication service, as that term is defined in31 section 2510 of title lB, United States Code;

32 "(C) a provider of a remote computing service, as that term is defined in section33 271I of title lg, united Srates code;

34 "(D) any other communication service provider who has access to wire or electronic
35 communications either as such communications a¡e transmitted or as such
36 communications are stored; or
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L "(E) an.ofücer, employee, or agent of an entity described in subparagraph (A), (B),2 (C), or (D).

3 '{5) INTELLIGENCE CûMMLJNITY.-The term 'intelligence community' has the meaning4 given the term in section 3(4) of the National Securiry-Act of 1947 (50 U.S.C. agla(a)).

5 ..SEC. 702. PROCEDURES FOR TARGETÍNG CERTAIN
E PERSONS OUTSIDE TI{E I.INITED STATES OTHER THANz UNITED STATES PERSONS.
8 "(a) Authorization.-Notwithstanding any other provísion of law, upon the issuance of an9 order in accordance with subsection (i)(3) or a determination under subsect¡on (c)(2), the10 Attomey General and the Director of National Intelligence may authorize jointly, ioi a period of17 up to I year from the effective date of the authorizatiõn, the taigeting of pãrsons r""ronàblyL2 believed to be located outside the united states to acquire torelþ iriteiligence information.

13 "(b) Limitations.-An acquisition authorized under subsection (a)._
74 "(l) may not-intentionally target any person known at the time of acquisition to be15 located in the United States;

t6 "(2) may not intentionally target a person reasonably believed to be located outside theL7 united States if the.purpose of such acquisition is to t¿rget a particula¡, known person18 reasonably believed to be in the United States;

"(3) may not intentionally target a United States person reasonabty betieved to be located
outside the United States;

"(4) may not intentionally acquire any communication as to which the sender and all
intended recipients are known at the time of the acquisition to be located in the United
Søtes; and

"(5) shall be conducted in a manner consisûent with the fou¡th amendment to the
Constitution of the United States.

"(c) Conduct of Acquisition.-

"(l) IN GENERAL.-An acquisition authorized under subsection (a) shall be conducted
only in accordance with--

"(A) the targeting and minimization procedures adopted in accordance with
subsections (d) and (e); and

"@) upon submission of a certification in accordance with subsection (g), such
certification.

"(2) DFTERMTNATIoN.-A determination under this paragraph and for purposes of
subsection (a) is a determination by the Attorney General an¿ ihe Directoi of National
Intelligence that exigent circumstances exist beðause, without immediate implementation of
an authorization under subsection (a), intelligence ¡mpofant to the national security ofthe
united states may be rost or not timery acquired and time oo., not prrmi th, ¡55¡i¡çj;i;
order pursuant to subsection (i)(3) prior to the implementation of such authorization.
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"(3) TûvIING oF DETERMINATIoN.. -The Attorney General and the Director of National
Intelligence may make tl¡e determination under paragraph (2)-

"(A) before the submission of a certification üf,dor in accordance with subsection
(s); or

"(A) compliance with the limitations in subsection O); an¿

"(B) that an application for a court order is filed as required by this Act.

"(2) SuBMIssloN oF culDELINEs.-The Attorney General shall provide the guidelines
adopted in accordance with paragraph (l) to-

"(A) the congressional intelligence committees;

"(B) the €smniæee Commitfees on the Judiciary of the Senate and;

{ê)"the€omrniræe<*+heJudici.aq-ef the House of Representatives; and

ïÐs(C) the Foreign Intelligenc€ Sun¡eillance Couf.

5 "(B) by amending a certiñcation pursuant to subsection (iXlXC) at any time during6 whichjudicial review under subsection (i) ofsuch certification is pending.

7 *(4) CoNsrRugrloN.-Nothing in title I shall be construed ro require an application for a8 court order under such title for an acquisition that is targeted in accordance wittr ttr¡s section9 at a person reasonably believed to be located outside the united states.

10 "(d) Targeting Preeedur*.- p¡sçedu¡ss.-

11 "( I ) RequnepreNT To ADoPT.-The Attorney General, in consultation with the Direcortz ofNational Intelligencæ, shall adopt targeting procedures that are reasonably designed to--
t3 "(A) ensure that any acquisition authorized under subsection (a) is lim¡ted to74 targeting Persons reasonably believed to be located outside the United States; and

15 "(B) prevent the intentional acquisition of any communication as to which the16 sender and all intended recipients a¡e known at the time of the acouisition to be located77 in the United States.

18 "(2) JUDICIAL REvlEw.-Th€ procedures adopted in accordance with paragraph (l) shall19 be subject tojudicial review pursuant to subsection (i).

20 "(e) Minimization Procedures.-

27 "(l) REQUREMENTTOADoPT.-The Attorney General, in consultation with the Director22 of National Intelligence, shall adopt minimization procedures that meet the definition of23 minimization procedures under section l0l (h) or seeti.en 301(4), as appropriate, for24 acquisitions autl¡orized under subsection (a).

2s "(2) JLIDICIAL REvnw.-The minimization procedures adopted in accordance with26 paragraph (l) shall be subject tojudicial review pursuant to subsection (i).
27 "(f) Guidelines for Compliance With Limitations._
28 "(l) REQUnEMENTToADoPT.-The Attorney General, in consultation with the Director29 ofNational Intelligence, shall adopt guidelines to ensure_
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t "(e) Cerrification.--

2 "(l) Irucnæml.-
3 "(A) REQUIREME¡ff.-Subject to subparagraph @), prior to the implementation of
4 an autlrorization under subsection (a), the Attomey General and the Director of
5 National Intelligence shalt provide to the Foreign Intelligence Su¡veillance Court a
6 wriuen certification and any supporting affidavit, under oath and under seal, in
7 accordance with this subsection.

c

9

10
11

t2
13

14

15 "(A) attest that-

"(B) ExcEPTIoN.-If the Attomey General and the Director of National Intelligence
make a determination under subsection (c)(2) and time does not permit the submission
of a certification under this subsection prior to the implementation of an authorization
u¡der subsection (a); the Attorney General and the Director of National Intelligence
shall submit to the Court a certification for such authorization as soon as practicable
but in no event later than 7 days after such determination is made.

"(2) I{EeUßEMENTS.-A certification made under this subsection shall-
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"(i) there are reasonable procedures in place that have been approved, have
been submitted for approval, or will be submitted with the certiircation for
approval by the Foreign Intelligence Surveillance Court to_

"([) ensure that an acquisition authorized under subseclion (a) is taræte+
at limited to targeting persons reasonably believed to be located outslde the
United States; and

"(II) prevent the intentional acquisition of any communication as to which
the sender and all intended recipients a¡e known at the time of the acquisirion
to be located in the United States;

"(ii) the minimization procedures to be used with respect to such acquisition-
"(l) meet the definition of minimization procedures under section l0l(h)

or seetiea 30I (4), as appropriate; and

"(lI) have been approved, have been submitted for approval, or will be
submitted with the certification for approval by the Foreign Intelligence
Surveillance Court;

"(iii) guidelines have been adopted in accordance with subsection (f) to ensure
compliance with the limitations in subsection (b) and to ensure tlrat epp{ieetiens
an applÍcation for a court fu order is filed as required by this Act;

"(iv) the procedures and guidelines referred to in clauses (Ð, (ii), and (iii) are
consistent with the requirements of the fourth amendment tothe óonstitùtión of
the United States;

- '(v) asignificant purpose of the acquisition is to obtain foreign inteltigence
information;

"(vi) the acquisition involves obtaining the foreign intelligence information
from or with the assistance of an electronic communication iervice provider; and
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1 "(vii) the acquis¡tion complies with the limitations in subsection (b);

2 "@) include the procedures adopted in accordance with subsections (d) and (e);

3 "(C) be supported, as appropriate, by the afüdavit ofany appropriate ofticial in the4 area of national security who is-
5 "(i) appointed by the President, by and with the advice and consent ofthe6 Senate: or

"(ii) the head of an element of the intelligence communiqr;

"(D) include-

"(i) an effective date for the authorization that is at least 30 days after the
submission of the written certification to the cou¡t; or

"(ii) ifthe acquisition has begun or the effective date is less than 30 days after
the submission of the written certification to the courÇ the date the acquisition
began or the effective date for the acquisition; and

"(E) if the Attomey General and the Director of National Intelligence make a
determination under subsection (c[2), include a statement that such determination has
been made.

"(3) CHANGE IN EFFEcftvE DATE. -The Attorney General and the Director of National
Intelligence may advance or delay the effecrive date refened to in paragraph (2XD) by
submitting an amended certification in accordance with this subsectionli)(rXg to the
Foreign Intelligence surveillance court for review pursuant to subsection ii¡.'

9

10

7L
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2t "(4) LMIATION.-A certification made under this subsection is not required to identiff22 the specific facilities, places, premises, or property at which the an acquisition authorized23 under subsection (a) will be directed or conducted.

24 "(5) MAû-¡TENANCE oF cERTtrIcATtoN.-The Attorney General or a designee of the25 Attomey General shall maintain a copy of a certification made under this subsection.

26 "(6) REvEw.-A certification submitted in accordance with this subsection shall be27 subject tojudicial review pursuant to subsection (i).

28 "(h) Directives and Judicial Review of Directives.-
29

30
31
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34

35

36

37

38

39

*(1) AurHoRrry.-with respect to an acquisition authorized under subsection (a), the
Attomey General and the Director of National Intelligence may direct, in writing, an
electronic communication service provider to,-

"(A) immediately provide the Government with all information, facilities, or
assistance necessary to accomplish the ac4uisition in a manner that will protect the
secrecy of the acquisition and produce a minimum of interference with the services
that such electonic communication service provider is providing to the rarget of the
acquisition; and

"(B) maintain under security procedures approved by the Attorney General and the
Director of National Intelligence any records concerning the acquisiiion or the aid
fumished that such electronic communication service proøder wishes to maintain.
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"(2) CoMpENSATToN.-The Government shall compensate, at the prevailing rate, an
eleclronic communication service provider for providing information, facilities, or
assistance in accordance with a direclive issued pußuant to paragnph (l).

"(3) RELEASE FROM LIABILITY.-No cause of action shall lie in any court against any
electronic communication service provider for providing any information, facilities, or
assistance in accordance with a directive issued pursr¡ant to paragraph (l).

"(4) CHALLENGING oF DrREgrrvES.-

"(A) AUTH0RITY To CHALLENGE.-"An electronic communication service provider
receivingadirectiveissuedprrrsuanttoparagraph(l)may@
@itioñ-file a petition to modify or set aside sucb directive with the Foreign
Intelligence Surveillance Court, which shall have jurisdiction to review such a petition.

*(B) Ass¡cNMEl{r.-The presiding judge of the Court shall assign the a petition
filed under subparagraph (A) to I ofthejudges serving in the pool established under
section I 03(e)( I ) not later thart 24 hours after the filing ofthe sucb petition.

"(C) STANDARDS FoR REvrEw.-A judge considering a petition to modifircrsets
ôsifudireetir€ filed under subparagraph (A) may grant such petition only if the
judge finds that the directive does not meet the requirements of this section, or is
otherwise unlawful.

"(D) PROCEDURES FoR INITIAL REvtEw.-A judge shall conduct an initial review of a
petition filed under subparagraph (A) not later than 5 days after being assigned such
Petition. If the judge determines that the sucb petition does not consist of claims,
defenses, or other legal contentions that are wan*anted by existing law or by a
nonfrivolous argument for extending, modiffing, or reversing existing law or for
establishing new law, the judge shall immediately deny the such petition and aflirm
the directive or any part ofthe directive that is the subject oftåe such petition and
order the recipient to comply with the directive or any part of it. upon making a
determination under this subparagraph or promptly thereafter, thejudge shall provide a
written statement for the record of the reasons for such determination.

"(E) PRoCEDURES FoR PLEN,ARY REvrEw.-lf a judge determines that a petition
d€seri#in filed under subparagraph (A) requires plenary review, thejudge shall' afürm, modi$, or set aside the directive that is the subject of thet such petition not
later than 30 days after being assigned tåe such petition. Ifthe €euÉ judge does not
set aside the directive, the judge shall immediately aflirm or afürm with modifications
the directive, and order the recipient to comply with the directive in its entirety or as
modified. The judge shall provide a written statement for the record of the reasons for
a determination under this subparagraph.

"(F) CovrruuED EFFEcr.-Any directive not explicitly modified or set aside under
this paragraph shall remain in full effect.

"(C) CONTEMPT oF cguRT.'-Failure to obey an order e€the€eurt issued under this
paragraph may be punished by the Court as contempt of court.

"(5) ENFoRcEMENToF DIREcrtvES. -
"(A) ORDERTocoMPEL.-If an electronic communication service provider fails to
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comply with a directive issued pursuant to paragraph (l), the Attomey General may
file a petition for an order to compel the electronic communication service provider to
comply with the directive with the Foreign Intelligence Surveillance Court, which shall
havejurisdiction to review such e petition.

"(B) ASs¡cNME¡rr.-The presiding judge of the Cou¡t shall assign a petition filed
under subparag¡aph (A) to I ofthejudges serving in the pool established under section
I03(e)(l) not later than 24 hours after the filing oftåe such petition.

"(C) PRoCEDURES FoR REVrEw.-A judge considering a petition filed under
subparagraph (A) shall' not later fhan 30 days after being assigned such petition,
issue an order reguiring the elect¡onic communication service provider to comply with
thedirectiveoranypartofigasissuedorasmodified,@
being-asr;i<net{-suchJreti{ion if the judge finds that the directive meets the requirements
of this section and is otherwise lawful. The judge shall provide a w¡itten statement for
the record ofthe reasons for a determination under this paragraph.

"(D) CONTEI'æT oF couRT.-Failure to obey an order eFthe€euñ issued under this
paragraph may be punished by the Couf as contempt ofcourl

*(E) PRocEss.-Any process under this paragraph may be served in any judicial
district in which the electronic communication service provider may be found.

"(6) AppEAL.-

"(A) Aerenl ro THE COURT OF REvtEw.-The Government or an electronic
communication service provider receiving a directive issued pursuant to paragraph ( I )
may file a petition with the Foreign Intelligence Surveillance Cou¡t of Review for
review ofa decision issued pursuant to paragraph (4) or (5). The Court ofReview shall
have jurisdiction to consider such e petition and shall provide a written statement for
the record ofthe reasons for a decision under this pârÐSfÊph subparagraph.

"(B) CERTToRAzu To rHE supREME coURT.-The Govemment or an electronic
communication service provider receiving a directive issued pursuant to paragraph ( I )
may file a petition for a writ of certiorari for review of the s decision of the Court of
Review issued under subparagraph (A). The record for such review shall be
transmitted under seal to the Supreme Court of the United States, which shall have
jurisdiction to review such decision.

"(i) Judicial Review of Certifications and Procedures.-

"(l) IN GENERAL-

"(A) REvlEw BY Tt{E FoREIcN INTELLTcENcE suRvErLLANcE couRT.-The Foreign
Intelligence Surveillance Court shall have jurisdiction to review o¡rÍ a certification
submitted in accordance with subsection (g) and the targeting and minimization
procedures adopted in accordance with subsections (d) and (e), and âñy amendments to
such certification or such procedures.

"(B) TIÞÍE PERIOD FoR REvIEw.-The Court shall review a certifrcation submitted in
accordance with subsection (g) and the targeting and minimization procedures adopted
in accordance with subsections (d) and (e) and shall complete such review and issue an
order under paragraph (3) not later than 30 days after the date on which such

8

DdgHI6/IE¡æOE

9n6/2008,
9:19 AM



2

3

4

5

6
.,

8

9

10

11

T2

Sonate Log¡6f at¡ye Coun6el
ComparoRlts of O:ìEAS\HLG06I6OB.26S.XHL and OrEAS\HLCO6Í ZO8.363.XML

1 certification and such procedures are submitted.

"(C) AMENDMENTS.-The Anomey General and the Director of National
Intelligence. may amend a certification submitted in accordance with subsection (g) or
the targeting and minimization procedures adopted in accordance with subsectioni (d)
and (e) as necessary at any time, including ifthe court is conducting or has completed
review ofsuch certification orsuch procedures, and shall submitsueh the amended
certification or amended procedures to the court not later than 7 days after amending
such certification or such proiedures. The court shall review any amendment under
this subparagraph under the procedures set forth in this subsection. The Attomey
General and the Director of National Intelligence may autåorize the use of an amended
certifìcation or amended procedures pending the court's review ofsuch amended
certifi cation or amended procedures.

13 "(2) REvEw.-The Court shall review rhe following:

"(A) CERTIFTCATIoN.-A certification submitted in accordance with subsection (g)
to determine whether the certification contains all the required elements.

"(B) TARcgrrNc pRocEDUREs.-- The targeting procedures adopted in accordance
with subsection (d) to assess whether the procedures ur" ,"uronubly designed to-

"(i) ensure that the ao acquisition authorized under subsection (a) is limited to
the targeting efpersons reasonably believed to be located outside the united
States; and

"(ii) prevent the intentional acquisition of any communication as to which the
sender and all intended recipients are known at the time of the acquisition to be
located in the United States.

"(3) ORDERS.-

"(A) APPROVAL.-If the Court finds that a certification submitted in accordance
with subsection (g) contains all of the required elements a¡rd that the targeting and
minimization procedures adopred in accordance with subsections (d) and (e) are
consistent with the requirements of those subsections and with the fourth amendment
to the constitution of the united states, the court shal I enter an order approving the
certification and the use, or continued use in the case ofan acquisition ãutt¡orize¿
pursuant to a determination under subsection (c)(2), ofthe procedures for the
acquisition.

*(B) CoRREcrloN oF DEFIctENcrss.-If the Court finds that a certification submitted
in accordance with subsection (g) does not contain all ef the required elements, or that
the procedures adopted in accordance with subsections (d) and (e) are not consistent
with the requirements of those subsections or the fourth amendment to the Constitution
of the united States, the court shall issue an order directing the Government to, at the
Government's election and to the extent required by the Court's order_

"(i) correct any deficiency identified by the court's order not later than 30 days

9
912612OOq|_
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after the date on which the Court issues the order; or

"(ii) cease, or not begin, the aeqr¡isirioo-a*tåe¡i+.ed-ender-subseetion-k),
implementation of the authorizâtion for which such certific¡tio¡ was
subm¡tted.

"(C) REeUREMENT FoR wRITTEN STATEMENT.-In support of an order under this
subsection, the court shall provide, simultaneously with the order, for the record a
written statement of the reasons for the order.

"(4) AppEAL-

"(A) AppEAL To rHE couRT oF REVIEw.-The Government may file a petition with
the Foreigr Intelligence Surveillance Court of Review for review of an order under this
subsection. The Court ofReview shall havejurisdiction to consider such e petition. For
any decision under this subparagraph affirming, reversing, or modifring an order of
the Foreign lntelligence Surveillance Court, the Court of Review shall provide for the
record a written statement of the reasons for the decision.

"(B) Co¡IIINUATToN oF AceutsrrroN pENDrNc REHEARTNG oR AppEAL.-Anv
acquisition affected by an order under paragraph (3XB) may continue-

"(i) during the pendency ofany rehearing ofthe order by the Court en banc;
and

"(ii) if the Government ryeeah files a petition for review of an order under
this section, until the court ofReview entens an order under subparagraph (c).

"(c) IuruuelrrarroN pENDrNc AppEAL.-. ;Not later than 60 days after the filing of
añ-âpp€al a petition for review ofan order under paragraph (3XB) directing the
correction of a deficiency, the Court of Review shall determine, and enter a
conesponding order regarding, whether all or any part ofthe correction orde¡ as
issued or modified, shall be implemented during the pendency of the eppeat review.

'(D) CERTToRARJ To rHE supREME couRT.-The Govemmcnt may file a petition for
a writ ofcertiorari for review ofa decision ofthe court ofReview issued under
subparagraph (A). The record for such review shall be transmitted under seat to the
supreme court of the united states, which shalt have jurisdiction to review such
decision.

"(5) SCHEDT.JLE.-

"(A) REAtrrHoRtzATroN oF AUTHoRzATToNS IN EFFEcr.-If the Attorney General
and the Director of National lntelligence seek to reauthorize or replace an authorization
issued pursuontstqsi+seetien under subsection (a), the Attomey General and the
Director of National Intelligence shall, to the extent practicable, submit to the court
the certification prepared in accordance with subsection (g) and the procedures adopted
in accordance with subsectións (d) and (e) at least 30 days prior to the expiration of
such authorization,

"(B) REAUTHoRZATToN oF oRDERs, AUTHoRIZATToNS, AND DrREcrrvEs._If the
Attorney General and the Director of National Intelligence seek to reauthorize or
replace an authorization Hla@nut+r+tåi+reetion issued under subsection (a) by
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1 filing a certification pursuant to subparagraph (A), that authorizatíon, and any2 directives issued fhereunder and any order related thereto, shall remain in effect,3 notwithstanding the expiration provided for in subsection (a), until the Court issues an4 srder with respecl to such certification under paragraph (3j ái which time the5 provisions oflhat paragraph and paragraph (q) shail appry'wirh respect to such6 certification.

7 *0) Judicial Proceedings.-

I '11) EXPEDmDJUDICIAL PRocEEDINGS.-Judicial proceedings under this section shall be9 conducted as expeditiously as possible.

10 "(2) T[rlr I-uns.-A time limit for a judicial decision in this section shall apply unless11 the Court, the Court of Review, or any judge of either the Court or the Court oiieview, by12 order for reasons stated, extends that time as necessa¡y for good cause in a manner13 consistent with national security.

L4 "(k) Maintenance and Security of Records and proceedings._

"(l) STAND^RDs.-The Foreign Intelligence Su¡veillance Court shall maintain a record
ofa proceeding under this section, including petitions #led, appeals, orders granted, and
statements ofreasons for a decision, under security rn.asur", uàopted by the-chiefJustice
df the United States, in consultation with the Attorney General and the birector of National
Intelligence.

20 "(2) FILNG AND REvIEw.-All petitions under this section shall be filed under seal. In27 any proceedings under thís section, the eeuÉ Court shall, upon request of the Govemment,22 review ex parte and in camera any Government submissión, or portions of a submission,23 which may include classified information.

24 "(3) RrrevnoN oF REcoRDs.-The Attomey Generat and the Director of National2s Intelligenc€ shall retain a directive made or an order granted issued under this section for a26 period ofnot less than l0 years from the date on whiãh such directive or such order is made27 issued.

28 "(l) Assessments and Reviews.-
29 "(l) SEMIANNUAL ASSESSMENT.- Not less frequently than once every 6 months, the30 Attomey General a¡rd Director of National Intellþnce shall assess compliance with the31 targeting and minimization procedures adopted in accordance with subsections (d) and (e)32 and the guidelines adopted in accordance with subsection (f) and shall submit each sneh33 assessment te-
U "(A) the Foreign Inælligence Surveillance Court; and

35 "(B) consistent with the Rules of the House of Representatives, the Sønding Rules36 ofthe Senate, and Senate Resolution 400 ofthe 94th Congress or any successor Senate37 resolution-

38 '.(i) the congressional intelligence committees; and

39 "(ii) the Committecs on the Judiciary of the House of Representatives and the40 Senate.
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"(2) AGENCY ASSESSMENT.-The Inspector General of the Department of Justice and the
Inspector General of each element of the intelligence community authorized to acquire
foreign intelligence information under subsection (a), with respect to the department or
element of such Inspector General-

"(A) are authorized to review tåe compliance with the targeting and minimization
procedures adopted in accordance with subsections (d) and 1e) and the guidelines
adopted in accordance with subsection (f);

"(B) with respect to acquisitions authorized under subsection (a), shall review the
number of dísseminated intelligence reports containing a reference to a United Statee
person identity and the number of United States-person identities subsequently
disseminated by the element concerned in response to requests for identities that were
not referred to by name or title in the original reporting;

"(C) with respect to acquisitions authorized under subsection (a), shatl review the
number of targets that were later determined to be located in the United States and, to
the extent possible, whether communications of such targets were reviewed; and

"(D) shall provide each such review to--
"(i) the Attomey General;

"(ii) the Director of National Intelligence; and

"(iii) consistent with the Rules of the House of Representatives, the Standing
Rules ofthe senate, and senate Resolution 400 ofthe 94th congress or any
successor Senate resolution_

"(I) the congressional intelligence committees; and

"(II) the Committees on the Judiciary of the House of Representatives and
the Senate.

"(3) ANNU^L REvrEw.-

"(A) REaUIREMENT ro coNDusr.-The head of each element of the intelligence
community conducting an acquisition authorized under subsection (a) shall condust ari
annual review to determine whether there is reason to betieve that foreign intelligence
information has been or will be obøined from the acquisition. The annual revicw shall
provide, with respect to such acquisitíons authorized under subsection (a|-

"(i) an accounting of the number of disseminated inteiligence repons
containing a reference to a United States-person identity;

"(ii) an accounting of the number of united states-person identitíes
subsequently disseminated by that element in responsã to requesls for identities
that were not referred to by name or titre in the originar r"porting;

"(ii¡) the number of targets that were later determined to be located in the
United States and, to the extent possible, whether communications of such targets
were reviewed; and

"(iv) a description ofany procedures developed by the head ofsuch element of
the intelligence community and approved by the Director of National Intelligence

t2

I
9

10

11

72

l5
t4
15

16

L7

1R

19

20

2L

22

23

24

25

26

27
28

29

30

31

32

33

34
35

36
37
38

39
40

I Dêleted:6/182008 |

9l26/200A
9JSAM 

..-



Senate Leglslauve Counsel
Compa¡ERito of O:\EAS\HLG06160E.265iûylL and O:ìEAStltLCO6lZOg.3Ë.XltL

1

2

3

4

5

6

7

8

9

10

11

!2

13

I4

15

16

77
1A

19

20
¿L

to assess, in a manner consistent with national security, operational requirements
and the privacy interests of united States persons, the extent to which the
acquisitions authorized under subsection (a) acquire the communications of
United States persons, and the results ofany such assessment.

*(B) usE oF REvIEw.-The head of each element of the intelligence community that
conducts an annual review under subparagraph (A) shall use each such rev¡ew to
evaluate the adequacy of the minimization procedures utilized by such elernent er and,
as appropriate, the application of the minimization procedures to a particular
acquisition authorized under subsection (a).

"(c) PRovrsroNoF REvrEw. -The head of each element of the intelligence
community that conducts an annual review under subparagraph (A) shall provide such
review to-

"(i) the Foreign Intelligence Surveillance Court;

"(ii) the Attomey General;

"(iii) the Director of National Intelligence; and

"(iv) consistent with the Rules of the House of Representatives, the standing
Rules ofthe senate, and senate Resolution 400 ofthe 94th congress or any
successor Senate resolutior¡-

"(Ð the congressional intelligence committees; and

"(II) the committees on the Judiciary of the House of Representatives and
the Senate.
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TINI]ED STATËS TARGETING I.]NITED STATES
PERSONS OUTSIDE THE LINITED STATES.

"(a) Jurisdiction of the Foreigrr Intelligence Surveillance Court._
"(l) Iu cmenal.-The Foreign Intelligence Surveillance Cou¡t shalt have jurisdiction to

review an application and to enter an order approving the targeting ofa United States
person reasonably believed to be located outside the United Statesto acquire foreign
intelligence information, ifthe acquisition constitutes electronic surveillance or the
acquisition of stored electronic communications or stored electronic data that requires an
order under this Ac! and such ac4uisition is conducted within the united states.

"(2) LMrrArlo¡'¡.-lf a United States person targeted under this subsection is reasonably
believed to be located in the United States during the effective period ofan order issued
pursuant to subsection (c), an acquisition targeting such Unitedstates person under this
section shall cease unless the targeted United States person is again reäsonably believed to
be located outside the United States while an order iisued pursriant to subsection (c) is in
effect. Nothing in this section shall be construed to timit thì authority of the Covemment to
seek an order or authorization under, or otherwise engage in any activity that is authorized
under, any other title of this Act.
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"(b) Application.-

"(l) Irq aeNen¡1.-Each application for an order under this section shall be made by a
Federal officer in writing upon oath or affirmation to a judge having jurisdiction under
subsection (a)(l). Each application shall rcquire the approval of the Aüomey Gener¿l based
upon the Aüorney General's finding that it satisfies the criteria and requirements of such
application, as set forth in this section, and shall include-

"(A) the identity of the Federal officer making the application;

"(B) the identity, if known, or a description of the United States person who is the
target of the acquisition;

"(C) a statement of the facs and circumstances relied upon to justi$ the applicant's
belief that the united States person who is the target of the acquisition is-

"(i) a person reasonably believed to be located outside the United States; and

"(ii) a foreigrr power, an agent of a foreign power, or an ofücer or employee of
a foreign power;

"(D) a statement of proposed minimization procedures that meet the definition of
minimization procedures under section l0l(h) or s€€ti€rÌ 301(4), as appropriate;

"@) a description of the nature of the information sought and the rype of
communications o¡ activities to be subjected to acquisition;

"(F) a certification made by the Attomey General or an official specified in section
l0a(a)(6) that-

"(i) the certifring official deems the information sought to be foreign
intelligence information;

"(ii) a significant purpose of the acquisition is to obøin foreign intelligence
information;

"(iii) such information cånnot reasonably be obtained by normal investigative
techniques;

"(iv) designates the type of foreign intelligence information being sought
according to the categories described in section l 0 I (e); and

"(v) includes a statement of the basis for the certification that_-

"(I) the information sought is the type of foreign intelligence information
designated; and

"(II) such information cannot reasonably be obtained by normal
investigative techniques;

"(G) a summary statement of the means by which the acquisition will be conducted
and whether physical enfy is required to effect the acquisition;

"(F{) the identity of any electronic communication service provider necessary ro
effect the acquisition, provided that the application is not required to identiry the
specific facilities, places, premises, or pnoperty at which the acquisition authorized
under this section will be directed or conducted:
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"(I) a statement of the facts concerning any previous applications that have been
made to any judge of the Foreign Intelligence Surveillance Court involving the United
States person speciñed in the application and the action taken on each previous
application; and

"(J) a stæement of the period of time for which the acquisition is required to be
maintained, provided that such period oftime shall not exceed 90 days per application.

"(2) orHen REeUTREMENTS oF TIIE At-ToRNEv cENERrqL.-The Attomey General mav
require any other affidavit or certification from any other officer in connection with the
application.

"(3) OTTTER REeurREMENrs oF THE JUDcE.-The judge may require the applicant to
fumish such other information as may be necessary to make ttre f,indings required by
subsection (c[l).

"(c) Order.-

"(l) FnlDrNcs.-upon an application made pursuant to subsection (b), rhe Foreign
Intelligence Surveillance Court shall enter an ex parte order as requested or as modified by
the Court approving the acquisition if the Court finds that-

"(A) the application has been made by a Federar ofücer and approved by the
Attomey General;

"(B) on the basis of the facts submitted by the appticant, for the United States person
who is the target ofthe acquisition, there is probable cause to believe that the target
is_

"(i) a person reasonably believed to be located outside the United States; and

"(ii) a foreigrr power, an agent of a foreign power, or a¡ officer or employee of
a foreign power;

"(C) the proposed minimization procedures meet the definition of minimization
procedures under section I 0 I (h) or seetien 30 I (4), as appropriate; and

"@) the application that has been filed contains all statements and certifications
required by subsection (b) and the certification or certificat¡ons are not clearly

. erroneous on the basis of the statement made under subsection (b)( I )(F)(v) and any
other information fumished under subsection (b)(3).

"(2) PRoBABLE cAUSE.-In determining whether or not probable car¡se exists for
purposes of paragraph (l)@), a judge having jurisdiction under subsection (a[l) may
consider past activities of the target and facts and circumstances relating to current or future
activities of the target. No united states person may be considered a foieign power, agent
of a foreign power, or ofücer or employee of a foreign power solely upon thr basis ol
activities protected by the first amendment to the Constitution of the Ùnited States.

"(3) REvEw.-

"(A) L[vrrrATroN oN REvrEw.-Review by a judge having jurisdiction under
subsection (a)(l) shall be limited to that required tJmake thänndings described in
paragraph (l).
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1 "(B) REvIEwoFPRoBABLECnusE.-Ifthejudge determines thatrhe facts submitted2 under subsection (b) are insufücient to establish probable cause under paragraph
3 (l)@)' thejudge shall enter an order so stating and provide a written statement for the4 record of the reasons for sr¡eh the determination. The Government may appeal an order5 under this subparagraph pursuant to subsection (f).
6 "(C) REVEW oFMINIMZATIoN PRocEDuRFs.-Ifthejudge determines rhat rhe7 proposed minimization procedures referred to in paragrãptrlf ¡C¡ do not meet theI definition of minimization procedures under section l0lih) o;s€€rion 301(a), as
9 appropriate, thejudge shall enter an order so stating and provide a written statement10 for the record of the reasons for $reå the determination. The Govemment may appeal11 an order under this subparagraph pursuant to subsection (f).
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"(D) R-svrw oF cERTrFrcArroH.- {f the judge determines that an application
re$*rdaby pursuant to subsectíon (b) does not contain all of the required elements,
or that the certifìcation or certifications are clearly erroneous on the basis ofthe
statement made under subsection (bXl XFXv) and any other information fumished
under subsection (b)(3), thejudge shall enter an order so stating and provide a written
statement for the record of the reasons for st¡eh the determination. The Government
may appeal an order under this subparagraph pursuant to subsection (f).

"(4) SPECIFICATIoNS.-An order approving an acquisition under this subsection shall
specifu-

{A) the identity, if known, or a description of the united states person who is the
target ofthe acquisition identified or described in the application púrsuant to
subsection (bXtXB);

"@) if provided in the application pursuant to subsection oxl)GÐ, the nature and
location of each of the facilities or places at which the acquisition wi-li be directed;

"(C) the nature of the information sought to be acquired and the t¡pe of
communications or activities to be subjected to acquisition;

."@) a summary of the means by which the acquisition wiil be conducted and
whether physical entry is required to effect the acquisition; and

"@) the period of time during which the acquisition is approved.

"(5) DIREcrrvES.-An order approving an acquisition under this subsection shall direct-
'(A) that the minimization procedures referred to in paragraph (lxc), as approved

or modified by the Cour! be followed;

"@) if applicable, an electronic communication service.provider to provide to the
Government forthwith all information, facilities, or assistance n".orury to accomplish
the acquisition authorized under such order in a manner that will proteðt the secreóy of
the acquisition and produce a mini¡num of interference with the services that such
electronic communication service provider is providing to the target of the acquisition;

"(C) if applicable, an electronic communication service provider to maintain under
sec"rity.procedrres approved by the Attorney General any records concerningthe
acquisition or the aid fi.¡mished that such electronic commu¡rication service provider

Dclsûed3 6/18¡2008
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wishes to maintain; and

"(D) if applicable, that the Government compensate, at the prevailing rate, zuch
electronic communication service provider for providing such informatlon, facilities,
or assistance.

"(6) DURATION.-An order approved under this subsection shall be effective for a period
not to exce€d 90 days and such order may be renewed for additional 90-day periods upon
submission of renewal applications meeting the requirements of subsection (b).

"(7) COMPLIANCE.- -At or prior to the end of the period of time for which an acquisition
is approved by an order or extension under this section, thejudge may Írssess corpliun..
with the minimization procedures referred to in paragraph (lXC) by reviewing the
circumstances under which information conceming uniied States i"rrons was acquired,
retained, or disseminated.

"(d) Emergency Authorization.-

"(l) ALrrHoRrry FoR EMERGENCY AUTHoRTzATIoN.-Notwithstanding any other
provision of this Act, if the Attorney General reasonably determines thaì-

"(A) an emergency situation exists with respect to the acquisition of foreign
intelligence information for which an order may be obøined under subsection (c)
before an order authorizing such acquisition can with due diligence be obtained, and

"(B) the factual basis for issuance ofan order underthis subsection to approve such
acquisition exists,

the Attomey General may authorize such acquisition if a judge having jurisdiction under
subsection (a)(1) is informed by the Attorney General, oia dãsignee ãf th" eno-.y
General, at the time of such authorization that the decision has been made to conduct such
acquisition and if an application in accordance with this section is made to ajudge of the
Foreign Intelligence Surveillance Court as soon as practicable, but not more than 7 days
after the Attomey General authorizes such acquisition.

*(2) MNIMZATION PRocEDURES.-lf the Attorney General authorizes an acquisition
under paragraph (l), the Attorney General shall require that the minimization piocedures
referred to in subsection (c)(li(c) for the issuance ofajudicial order be followed.

"(3) TERMI'¡ATION oF EMERGENCY AUTHoRIZATIoN.-In the absence of a judicial order
approving an acquisition under paragraph (l), such acquisition shall terminate when the
information sought is obtained, when the application fór the order is denied, or afrer the
expiration of 7 days from the time of authorization by the Attorney Ceneral, whichever is
earliest.

"(4) usE oF rNFoRMAroN.-If an application for approval submitted pursuant to
paragraph (l) is denied, or in any other case where the acquisition is terminated and no
order is issued approving the acquisition, no information obtained or evidence derived from
slch acquisition' except under circumstances in which the target of the acquisition is
determined not to be a United States person, shall be receivedln evidence är otherwise
disclosed in any trial, hearing, or other proceeding in or before any court, grandjury,
department, office, agency, regulatory body, legisrative comrnitteå, or otiä authority orthe
United States, a State, or political subdivision thereof, and no information conceming any

l7
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1 United States peruon acquired from such acquisition shall subsequently be used or disclosed
2 in any other manner by Federal ofücers or employees without the consent of such person,
3 except with the approval of the Attorney General if the information indicates a threat of
4 death or serious bodily harm to any person.

5 "(e) Release From Liability.-No cause of action shall lie in any court against any electronic
6 communication service provider for providing any information, facilities, or assistance in
7 accordance with an order or request for emergency assistance issued pursuurt to subsection (c) or
8 (d), respectively.

e "(Ð Appeal.-

10 "(I)APPEALTorHEFoREIcNINTELLIGENCEsuRVETLLANcEcouRToFREvrEw.--The
11 Government may file a petition with the Foreign Intelligence Surveillance Court of Review
t2 forreviewofan order issued pursuant to subsection (c). The Court ofReview shall have
13 jurisdiction to consider such petition and shall provide a written statement for the record of
t4 the reasons for a decision under this paragraph.

15 "(2) CERTIORARI To THE SIJPREME cotJRT.-The Govemment may file a petition for a
16 writ ofcertiorari for review ofa decision ofthe Cou* ofReview issued under paragraph
t7 (l ). The record for such review shall be lransmitted under seal to the Supreme Court of the
18 United States, which shall havejurisdictionto review such decision.

19 "(g) Construction.-Except as provided in this section, nothing in this Act shall be construed
20 to require an application for a court order for an acquisition that is targeted in accordance with
27 this section at a United States person reasonably believed to be located outside the United States.

22 "sEC. 704. OTI{ER ACQUISITIONS TARGETING UNITED
23 STATES PERSONS OUTSIDE THE T]NITED STATES.
24 "(a) Jurisdiction and Scope.-
25 "(l) JtrusDtgrloN.-The Foreign Intelligence Surveillance Court shall have jurisdiction
26 to enter an order pursuant to subsection (c).

27 "(2) ScoPE.-No element of the intelligence community may intentionally rarge! for the
28 purpose ofacquiring foreign intelligence information, a United States person reasonably
29 believed to be located outside the United States under circumstances in which the targeted
30 United States person has a reasonable expectation ofprivacy and a warrant would be
31 required if the acquisition were conducted inside the United States for law enforcement
32 purposes, unless ajudge ofthe Foreign Intelligence Surveillance Couf has entered an order
33 with respect to such targeted United States person or the Attorney General has authorized an
34 emergency acquisition pursuant to snbs€€Êioffi subsection (c) or (d), respectively, or any
35 other provision of this Act.

36 "(3) LMnArroNS.-

37
38
39
40
41

"(A) MovtNc oR MISIDENTTFIED TARcEts.-If a united States person targeted under
this subsection is reasonably believed to be locared in the united søtes during the
effective period ofan order issued pursuant to subsection (c), an acquisition targeting
such united States person under this section shall cease unless the targeted united
states person is again reasonably believed to be located outside the united states
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1 during the effedive period of such order.

2 "(B) APPLICABIL¡TY.-If an acquisition for foreign intelligence purposes is to be
3 conducted inside the United States and could be authorized under section 703, the
4 acquisition may only be conducted ifauthorized under section 703 or in accordance
5 with another provision of this Act other than this section.

6 "(C) CoNSTRUcTIoN.-Nothing in this paragraph shall be construed to limit the
7 authority of the Government to seek an order or authorization under, or otherwise
8 engage in any activity that is authorized under, any other title of this Act.

9 '(b) Application.-Each application for an order under this section shall be made by a Federal
10 officer in writing upon oath or affirmation to ajudge havingjurisdiction under subsection (a)(l).
11 Each application shall require the approval of the Attorney General based upon the Attomey
L2 General's finding that it satisfies the criteria and requirements ofsuch application as set forth in
13 this section and shall include-
14 "(l) the identity of the Federal ofticer making the application;

15 "(2) the identity, if known, or a description of the specific United States person who is the
16 target ofthe acquisition;

77 "(3) a statement of the facts and circumstances relied upon to justi$ the applicant's belief
18 that the United States peison who is the target of the acquisition is-_
19 "(A) a person reasonably bolieved to be located outside the United States; and

20 "(B) a foreign power, an agent of a foreign power, or an oflicer or empfoyee of a
27 foreign power;

22 "(4) a statement of proposed minimization procedures that meet the defrnition of
23 minimization procedures under secrion l0l(h) or so€tiffi 301(4), as appropriate;

24 "(5) a certification made by the Attorney General, an offrcial specified in section
25 l0a(a)(6)' or the head of an element of the intelligence community that-
26 "(A) the certif,ing ofücial deems the information sought to be foreign intelligence
27 information: and

28 "(B) a significant purpose of the acquisition is to obtain foreign inrelligence
29 information:

30
?1

32

33
34

35

35
37
38

39 "(A) the application has been made by a Federal off¡cer a¡rd approved by the

I ep6l2oo&
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"(6) a statement of the facts conceming any previous applications that have been made to
any jldge of the Foreign Intelligence Surveillance Court involving the United States person
specified in the application and the action taken on each previous apptication; and

"(7) a statement of the period of time for which the acquisition is required to be
maintained, provided that such period of time shall not exceed 90 days per application.

"(c) Order.-

"(l) FtNDrNGs.-upon an application made pursuant to subsection (b), the Foreign
Intelligence Surveillance Court shall enter Írn ex pafe order as requested or as modified by
the Court ifthe Cou¡t finds that-
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Attomey General;

"(B) on the basis of the facts submined by the applicant, for the United States person
who is the target of the acquisition, there is probable cause to believe that the target
is-

"(i) a person reasonably believed to be located outside the United States; and

"(ii) a foreign power, an agent of a foreign power, or an ofücer or employee of
a foreigr power;

"(C) the proposed minimization procedures, with respect to their dissemination
provisions, meet the definition of minímization procedures under sectíon l0l (h) or
seetieñ 301(4), as appropriate; and

"(D) the application that has been filed contains all statements and certifications
required by subsection (b) and the certification provided under subsection (bX5) is nor
clearly enoneous on the basis ofthe information furnished under subsection (b).

"(2) PRoBABLE cAUSE.-In determining whether or not probable cause exists for
purposes ofparagraph (lXB), ajudge havingjurisdiction under subsection (a)(l) may
consider past activities of the target and facts and circumstances relating to current or future
activities of the target. No united states person may be considered a foreign power, agenr
of a foreign power, or officer or employee of a forcign power solely upon the basis of
activities protected by the first amendment to the constítution of the united Stares.

"(3) Rsvnw.-
"(A) LMTTATIoNS oN REvrEw.-Review by ajudge havingjurisdiction under

subsection (a)(l) shall be limited to that required to make the findings described in
paragraph (l). Thejudge shall not havejurisdiction to review the means by which an
acquisition under this section may be conducted.

"(B) REvEw oF PROBABLE causE.-lf the judge determines that the facts submitted
under subscction (b) are insufticient to establish probable cause to issue an order under
this subsection, thejudge shall enter an order so stating and provide a written statement
for the record of the reasons for such determination. The Govemment may appeal an
order under this subparagraph pursuant to subsection (e).

"(C) REVEWoFMTNTMZATToN pRocEDUREs.-If the judge determines thar the
minimization procedures applicable to dissemination of information obtained through
an acquisition under this subsection do not meet the defìnition of minimization
procedures under section 1 0 I (h) or seetion 30 I (4), as appropriate, the judge shall enter
an order so stating and provide a written statement for the record of the reasons for
such determination. The Government may appeal an order under this subparagraph
pursuant to subsection (e).

*(D) Scopc oF REvrEw oF cERTrFIcATroN.-If the judge determines that an
application under subsection (b) does not contain all the required elements, or that the
certification provided under subsection (b[5) is clearly erroneous on the basis ofthe
information furnished under subsection (b), thejudge shall enter an order so stating
and provide a written statement for the record of the reasons for such determinatioñ.'Ile Government may appeal an order under this subparagraph pursuant to subsection

20
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(e).

*(4) DtiRATloN.-An order under this paragraph shall be effective for a period not to
exceed 90 days and such order may be renewed for additional 90-da; periods upon
submission of renewal applications meeting the requirements of subiection (b).

"(5) COMPLIANCE.-- At or prior to the end of the period of time for which an order or
extension is granted under this section, the judge may assess compliance with the
minimization procedures referred to in paragraph (lXC) by reviewing the circumstances
under which information concerning United States persons was disseminated, provided that
the judge may not inquire into the circumstances relating to the conduct of the acquisition.

"(d) Emergency Authorization.-

"( I ) Ar.nHoRrry FoR EMERcENcy AuTHoRzATToN.-Notwithstanding any otber
provision of this section, if the Attomey General reasonably determines that-

"(A) an emergency situation exists with respect to the acquisition of foreign
intelligence information for whích an order may be obtained under subsection (c)
before an order under that subsection can, with due diligence, be obtained, and

"(B) the factual basis for the issuance ofan order under this section exists,

the Attorney General may authorize the emergency acquisition if ajudge having jurisdiction
under subsection (a)(t) is informed by the Attomey General or a desigiee of thã Anomey
General at the time of such authorization that the decision has been .ãd" to conduct such
acquisition and if an application in accordance with this section is made to a judge of the
Foreign Intelligence Surveillance Court as soon ¡rs practicable, but not more than Z days
after the Attomey General authorizes such acquisition.

"(2) MD'rn'føATIoN PRocEDUREs.-If the Attorney General authorizes an emergency
acquisition under paragraph (l), the Attomey General shall require that the minimization
procedures referred to in subsection (cXIXC) be followed.

"(3) TERMNATION oF EMERoENcY AlrrHozuzArroN.-In the absence of an order under
subsection (c), an emergency acquisition under paragraph (t) shall terminate when the
information sought is obtained, if the application forthè ordér is denied, or after the
expiration of 7 days from the time of authorization by the Attomey General, whichever is
earliest.

"(4) usE oF rNFoRMATroN.-If an applicarion submitted to the court pursuant to
paragraph (l) is denied, or in any other.case where the acquisition is terminated and no
order with respect to the target ofthe acquisition is issued under subsection (c), no
information obtained or evidence derived from such acquisition, except under
circumstances in which the target of the acquisition is determined notìo be a United States
person' shall be received in evidence or otherwise disclosed in any trial, hearing, or other
proceeding in or before any court, grandjury, department, ofüce,-agency, regulatory body,
legislative committee, or other authority of the united states, a staÉ, oipolitical
subdivision thereof, and no information concerning any United States pelon acquired from
such acquisition shall subsequently be used or disclosed in any other manner by Federal
ofÏicers or employees without the consent of such person, except with the approval of the
Attorney General if the information indicates a th¡eat of death òr serious boãìly harm to uny
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person,

"(e) Appeal.-

"(l) APPEAL To THE couRT oF REvtEw.-The Government may file a peririon with rhe
Foreign Intelligence Surveillance Coul ofReview for review ofan order issued pursuant to
subsection (c). The Court ofReview shall havejurisdiction to consider such petition and
shall provide a written statement for the record ofthe reasons for a decision under this
paragraph.

"(2) CERTToRART ro rHE supREME couRT.-The Govemment may file a petition for a
writ ofcertiorari for review ofa decision ofthe Court ofReview issued under paragraph
(l). The record for such review shall be transmitted under seal to the Supreme Court of the
United States, which shall have jurisdiction to review such decision."

T2 ..SEC. 705. JOINT APPLICATIONS AND CONCURRENT
AUTHORIZATIONS.

"(a) Joint Applications and Orders.-lf an acquisition targeting a United States person under
section 703 or section 704 is proposed to be conducted both inside and outside the United States,
ajudge havingjurisdiction under section 703(a)(l) orseotion 70a(a)(l) may issue
simultaneously, upon the request of the Covemment in a joint application complying with the
requirements ofseetien sections 703(b) and s€€tion 704(b), orders under seetien sections 703(c)
and see+isn 70a@), as appropriate,

"@) Concurrent Authorization.-If an order authorizing etectronic surveiltance or physical
search has been obtained under section 105 or seetio*ì0teed+{ru-enleri*s+i}l-i+eflber 304, the
Attorney General may authorize, during the effective period of that order, thez{tteme¡
@izqwithoutanorderundersection703orseetien704,thetargetingofthat
United States person for the purpose of acquiring foreign intelligence information while such
person is reasonably believed to be located outside the United States.

26 "sEC. 706. USE OF INFORMATION ACQUIRED LINDER
TITLE VII.

"(a) Information Acquired Under Section 702.-Information acquired from an acquisition
conducted under section 702 shall be deemed to be information acquired from an electronic
surveillance pursuant to title I for purposes ofsection 106, except for the purposes ofsubsection
() ofsuch section.

"(b) Information Acquired Under Section 703.-Information acquired frorn an acquisition
conducted under section 703 shall be deemed to be information acquired from an electronic
surveillance pursuant to title I for purposes ofsection 106.

..SEC. 707. CONGRESSIONAL OVERSIGHT.
"(a) Semiannual Report.-Not less frequently than once every 6 months, the Attorney General

shall fully inform, in a manner consistent with national security, the congressional intelligence
committees and the Committees on the Judiciary of the Senate and the House of Representatives,
consistent with the Rules of the House of Representatives, the Standing Rules of the Senate, and

))
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1 Senate Resolution 400 ofthe 94th Congress or any successor Senate resolution, conceming the
2 implementation of this title.

3 "(b) Content.-Each report made under subsection (a) shall include-
4 "(l) with respect ro section 702-
5 "(A) any certifications made-r¡nder submitted in accordance with section 702(9)
6 during the reporting period;

7 "(B) with respect to each determination made under section 702(c)(2), the reasons
8 for exercising the authority under such section;

I "(C) any directives issued under section 702(h) during the reporting period;

10 "@) a description of the judicial review during the reporting period of any such
11 certifications and targeting and minimization procedures adopted in accordance with
L2 subsections (d) and (e) ofsection 702 and utilized with respect to an acquisition under
13 such section, including a copy ofany an o¡der or pleading in connection with such
74 review that contains a significant legal interpretation ofthe provisions ofsection 702;

15 "(E) any actions taken to challenge or enforce a directive under paragraph (a) or (5)
L6 ofsection 702(h);

17 "(F) any compliance reviews conducted by the Attomey General or the Director of
18 National Intelligence ofacquisitions authorized under section 702(a);

19 "(G) a description of any incidents of neneemplienee noncompliance-
20 *(i) with a directive issued by the Attorney General and the Director of
2I National Intelligenceundersection 702(h), includinginelurling_
22 Ïi) incidents of noncompliance by a specified person to whom the Attorney
23 General and Director of National Intelligeuce issued a directive under sectioo
24 702(b); and

25 "(ii) by an element of the intelligence community with procedures and
26 guidelines adopted in accordance with subsections (d), (e), and (f) ofsectionT}2.;

and

28 '-t{ii} ine'ident+t+Fnenconrplitmce-{ry-aspecified,person-{e-r+hen+{{re-A+ernecÊ
29 (ieneml'arxtÐireet€r-oHa+iðffi}{ntelligeneeìstr+e4+rlireelíve-.unCer+eetien-
30 ?e2ft)-and

31 "(Ð any procedures implementing section 702;

32 "(2) with respect ro section 703-
33 "(A) the total number of applications made for orders under section 703(b);

34 *(B) the total number of such orders-
35 "(i) granted;

36 "(ii) modified; and

37 "(iii) denied; and

| 9/26/2ooa. 23
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L "(C) the total number of emergency acquisitions authorized by the Attorney General
2 unde¡ section 703(d) and the total number ofsubsequent orders approving or denying
3 such acquisitions; and

4 "(3) with respect to section 702[--

5 "(A) the total number of applications made for orders under section 704(b);

6 "(B) the total number of such orders orde¡s-
7 "(i) granted;

8 "(ii) modifìed; and

9 "(iii) denied; and

10 "(C) the total number of emergency acquisitions authorized by the Attorney General
It under section 704(d) and the total number ofsubsequent orders approving or denying
72 such applications.

13 ..SEC. 708. SAVINGS PROVISION.
14 "Nothing in this title shall be construed to limit the authority of the Govemment to seek an
15 order or authorization under, or otherwise engage in any activity that is authorized under, any
76 other title of this AcL".

L7 (b) Table of Contents.-The table of contents in the first section of the Foreign Intelligence
18 Surveillance Act of 1978 (50 U.S.C. l80l et. seq.) is amended-

Lg (l) by striking the item relaring to title VII;
20 (2) by striking the item relating to section 701; and

2I (3) by adding at rhe end the following:

22 ..TITLE VII-ADDITIONAL PROCEDURES REGARDING
29 CERTAIN PERSONS OUTSTDE THE LTNITED STATES
24 "Sec.T0l.Definitions.

25 "Sec'702.Procedures for targeting certain persons outside the United States other than United
26 States persons.

27 "Sec.703.Certain acquisitions inside the United Søtes targeting United States persons outside the
28 United Søtes.

29 "Sec.704.Other acquisitions targeting United States persons outside the United States.

30 "Sec.T05.Jointapplications and concurrent authorizations.

31 "Sec.706.Use of information acquired under title VII.
32 "Sec.T0T.Congressionaloversight.

33 "Sec.T0E.Savingsprovision.".

34 (c) Technical and Conforming Amendments.-

3s (l) Tn-LE 18, uNrrsnsrnrEs coDE.-sætion 251l(2)(a)(ii)(A) of title lE, united states
24

¡tcletrd: 6/18/'¿æ8
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r Code, is amended by inserting:'or a court order pursuant to section 704 of the Foreign
2 Intelligence Surveillance Act of 1978" after "assistance".

3 (2) FoREIGN INTELLIGENCE ST.JRVEILLANCE AqroF 1978.-Section 601(a)(l) of the
4 Foreigrr Intelligence Surveillance Act of 1978 (50 U.S.C. l87l(a)(l)) is amended-

s (A) in subparagraph (C), by striking "and"; and

6 (B) by adding at the end the following new subparagraphs:

7 "(E) acquisitions under section 703; and

I "(F) acquisitions under section 704;".

9 SEC. IO2. STATEMENT OF EXCLUSIVE MEANS BY
10 WHICH ELECTRONIC SURVEILLANCE AND
11 INTERCEPTTON OF CERTAIN COMMTINICATIONS MAY
L2 BE CONDUCTED.
13 (a) Statement of Exclusive Means.-Title I ofthe Foreigr Intelligence Surveillance Act of
t4 1978 (50 U.S.C. I 801 et seq.) is amended by adding at the end the following new section:

15 "statement of exclusive means by which electronic surveillance and intercepiion of certain
16 communications may be conducted

l7 "Sec. I 12. (a) Except as provided in subsection (b), the procedurcs ofchapters I 19, l2l, and
18 206 of title 18, Uniæd States Code, and this Act shall be the exclusive means by which electronic
19 surveillance and the interception of domestic wire, oral, or electronic com¡ñunications may be
20 conducted.

2t "(b) Only an express statutory authorization for electronic surveillance or the interception of
22 domestic wire, oral, or electronic communications, other than as an amendment to this Act or
23 chapters 119,121, or 206 oftitle 18, United States Code, shall constitute an additional exclusive
24 means fbr the purpose ofsubsection (a).".

25 (b) Offense.-Section 109(a) of the Foreign Intelligence Surveillance Act of 1978 (50 U.S.C.
26 1809(a)) is amended by striking "authorized by statute" each place it appears and inserting
27 "authorized by this Act, chapter ll9, l2l, or 206 of title 18, United States Code, or any express
28 statutory authorization that is an additional exclusive means for conducting electronic
29 surveillance under section I12."; and

30 (c) Conforming Amendments.-

31 (l) TnLE 18, UNI.IED STATES CoDE.-section 251l(2)(a) of title t8, united srates code,
32 is amended by adding at the end the following:

33 *(iii) Ifa certification under subparagraph (ii)(B) for assistance to obtain
34 foreign intelligence information is based on statutory authority, the certification
35 shall identiff the specific statutory provisiory and shall certiry that the statutory
36 requirements have been met."; and

37 (2) TABLE oF covrn{rs. --The table of contents in the first section of the Foreign
38lntelligenceSurveillanceActofl978(50U.S.C.l80letseq.)isamendedbyinsertingafter,@

25
| 9t26t2008,
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1 the item relafing to section I I l, the following new item:

2 "Sec. I l2.Statement of exctusive means by which electronic surveillance and interception of3 certain cornmunications may be conducted.".

4 SEC. IO3. SUBMITTAL TO CONGRESS OF CERTAIN
5 COURT ORDERS LTNDER THE FOREIGN INTELLIGENCE
6 SIIRVEILLANCE ACT OF 1978.
7 (a) Inclusion of Certaín Orders in Semiannual Reports of Anomey General.-subsection8 (aX5) of section 601 of the Foreign Intelligence Surveillance Act of tgZg (50 U.S.C. l87l) is9 amended by striking "(not including orders),'and inserting,., orders,".

10 (b) Reports by Attomey General on Certain Other Orders.-Such section 601 is further11 amended by adding at the end the following:

Lz "(c) Submissions to Congress. -The Attorney General shall submit to the committees of13 Congress referred to in subsection (a)-
14 "(l) a copy ofany decision, order, or opinion issued by the Foreign Intelligence15 Surveillance Court or the Foreign lntelligence Surveillance Cou¡t of Review that includes16 significant constn¡ction or interpretation of any provision of this Act, and any pleadings,77 applications, or memoranda of law associated with such decision, order, or oiinion, nõt'18 later than 45 days after such decision, order, or opinion is issued; and

19 "(2) a copy ofany each such decision, order, or opinion, and any pleadings, applications,20 or memoranda of law associated with such decision, order, or opinion, that was Gued2L during the S-year period ending on the date of the enactment ofthe FISA Amendments Act22 of2008 and not previously submitted in a report under subsection (a).

23 "(d) Protection ofNational Security.-The Attomey General, in consultation with the Director24 ofNational Intelligence, may authorize redactions of materials described in subsection (c) that25 are provided to the committees of Congress referrcd to in subsection (a), if such redactions are26 necessary to protect the national security ofthe United States and a¡e limited to sensitive sources27 and methods information or the identities of targets.".

28 (c) Definitions.-Such section 601, as amended by subsections (a) and (b), is further amended29 by adding at the end the following:

30 "(e) Definitions.-In this secrion:

31 "(l)FoREIGNINIELLIGENcESuRVEILLANcEclf,r.JRT.-Thererm'Foreignlnrelligence
32 Surveillance court' means the court established under section 103(a).

33 "(2) FOREIGN EITELLIGENcE suRvEILLANcE couRToF REvtEw.-The term .Foreign
34 Intelligence Surveillance Court of Review' means the courl established under section3s 103(b).".

36 SEC. 104. APPLICATIONS FOR COURT ORDERS.
37 Section 104 of the Foreign lntelligence Surveillance Act of 1978 (50 U.S.C. 1804) is38 amended-

{ Detsted:0/1E¡2008
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1 (l) in subsection (a)-
2 (A) by striking paragraphs (2) and (l l);
3 (B) by redesignaring paragraphs (3) through (10) as paragraphs (2) through (9),
4 respectively;

5 (C) in paragraph (5), as redesignated by subparagraph @) ofthis paragraph, by
6 stiking "detailed";

7 (D) in paragraph (6), as redesignated by subparagraph (B) ofthis paragraph, in the
8 matter preceding subparagraph (A)-
9 (i) by striking "Affairs or" and inserting..Affairs,"; and

10 (ii) by striking "Senate-" and inserting "Senate, or the Deputy Director of the
11 Feder¿l Bureau of Investigation, if designated by the President as a cærtiSing
t2 official-".
13 (E) in paragraph (Ð, as redesignated by subparagraph @) of this paragraph, by
t4 striking "statement of' and inserting..summary statement of';
15 (F) in paragraph (8), as redesignated by subparagraph (B) ofthis paragraph, by
16 adding "and" at the end; and

17 (G) in paragraph (9), as redesignated by subparagraph (B) ofthis paragraph, by
18 striking "; and" and inserting a period;

19 (2) by striking subsection (b);

20 (3) by redesignating subsecrions (c) through (e) as subsections (b) rhrough (d),
2I respectively; and

22 (4) in paragraph (lXA) ofsubsection (d), as redesignated by paragraph (3) ofthis
23 subsection, by striking "or the Director of National Intelligence" and inserting "the Director
24 of National lntelligence, or the Director of the central Intelligence Agency".

25 SEC. IO5. ISSUANCE OF AN ORDER.
26 Seetioe(a) In General.---section 105 ofthe Foreign Intellígence Surveitlance Act of 1978 (50
27 U.S.C. 1805) is amended--.

28 (1) in subsection (a!-
29 (A) by striking paragraph (l); and

30 (B) by redesignating paragraphs (2) through (5) as paragraphs (l) through (4),
31 respectively;

32 (2) in subsection (b), by striking .,(aX3). and inserting..(aX2)";

33 (3) in subsection (cXlF
34 (A) in subparagraph (D), by adding..and" at the end;

35 (B) in subparagraph (E), by striking..; and" and inserting a period; and

36 (C) by striking subparagraph (F);

27 ,'@
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1 (4) by striking subsection (d);

2 (5) by redesigrrating subsections (e) through (i) as subsections (d) through (h),
3 respectively;.

4 (6) by amending subsection (e), as redesigrrated by paragraph (5) ofthis section, to read5 as follows:

6 "(e)(t) Notwithstanding any other provision of this title, the Attomey General may authorize7 the emergency employment of electronic surveillance if the Anorney General-
8 "(A) reasonably determines that an emergency situation exists with respect to the9 employment of electronic surveillance to obtain foreign intelligence information before an10 order authorizing such surveillance can with due diligence be obøined;

11 "(B) reasonably determines that the factual basis for the issuance ofan order under this12 title to approve such electronic surveillance exists;

13 "(C) informs, either personally or through a designee, ajudge havingjurisdiction under74 section I03 at the time of such authorization that the decision has been made to employ15 emergency electronic suweillance; and

16 "(D) makes an application in accordance with this title to ajudge having jurisdiction
77 under section 103 as soon as practicable, but not later than 7 days after thJAttomey General18 authorizrs such surveillance.

79 "(2) If the Attorney General authorizes the emergency employment of electronic surveillance20 under paragraph (l), the Attomey Ceneral shall require that the minimization procedures
2L required by this title for the issuance ofajudicial order be followed.

22 "(3) In the absence ofajudicial order approving such electronic surveillance, the suweillance23 shall terminate when tl¡e information sought is obtained, wben the application for the order is24 denied, or after the expiration of 7 days from the time of authorization by the Attorney General,25 whichever is earliest.

26 "(4) A denial of the application made under this subsection may be reviewed as provided in27 section 103.

28 "(5) In the event that such application for approval is denied, or in any other case where the29 electronic surveillance is terminated and no order is issued approving the surveillance, no30 information obtained or evidence derived from such su¡veillance shalt be received in evidence or31 otherwise disclosed in any trial, hearing, or other proceeding in or before any court, gnndjury,
32 dePartment, office, agency, regulatory body, legislative committee, or other authority of the 

-

33 United States, a State, or political subdivision thereofi, and no information concerning any United34 States person acquired from such surveillance shatl subsequently be used or discloseã in any35 other manner by Federal oflicers or employees without the consent of such person, except with36 the approval of the Attomey Gener¿l if the information indicates a threat of death or seribus37 bodily harm to any person.

38 "(6) The Attomey General shall assess compliance with the requirements of paragraph (5).";
39 and

40 (7) by adding at the end the following:

28
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1 *(i) In any case in which the Government makes an application to a judge under this title to
2 conduct electronic surveillance involving communications and the judge grans such application,
3 upon the request ofthe applican! thejudge shall also authorize the installation and use ofpen
4 registers and rap and trace devices, and direct the disclosure of the information set forth in
5 section 402(d)(2).".

6 (b) conforming Amendmenr.--sectio¡ lOs(a)(2)(c) of the Foreign Intelligence
7 surveillance Act of l97E (50 u.s.c. ls08(sX2XC)) is amended by siriking "l0s1g" and
8 inserting'105(e)';

SEC. 106. USE OF INFORMATION.
Subsection (i) of section 106 of the Foreign Intelligence Survcillance Act of 1978 (B U.S.C.

1806) is amended by stiking "radio communication" and inserting ..communication".

SEC. IO7. AMENDMENTS FOR PHYSICAL SEARCHES.
(a) Applications.-section 303 of the Foreign Intelligence Surveillance Act of 1978 (50

U.S.C. 1823) is amended-

(l) in subsection (a)-
(A) by striking paragraph (2);

(B) by redesignating paragraphs (3) through (9) as paragraphs (2) through (g),
respectively;

(C) in paragraph (2), as redesignated by subparagraph (B) ofthis paragraph, by
striking "detailed";

(D) in paragraph (3XC), as redesignated by subparagraph (B) ofthis paragraph, by
inserting "or is about to be" before .,owned"; and

(E) in paragraph (6), as redesignated by subparagraph @) of this paragraph, in the
matter preceding subparagraph (AF

(i) by striking'.Affairs of'and inserting..Affairs,"; and

(ii) by striking "senate-" and inserting "senate, or the Deputy Director of the
Federal Bureau of lnvestigation, if designated by the President as a certifing
official-".and

(2) in subsection (d)(l)(A), by striking "or the Director of National Intelligence" and
inserting "the Director of National Intelligence, or the Director of the Central Inte¡igence
Agency".

(b) orders.-section 304 ofthe Foreign Intelligence Surveillance Act of l97g (50 u.s.c.
1824) is amended-

(l) in subsection (a)-
(A) by striking paragraph (t);

@) by redesignaring paragraphs (2) rhrough (5) as paragraphs (l) rhrough (4),
respectively; and

29
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1 (c) in paragraph (2)(B), as redesignated by subparagraph (B) ofthis paragraph, by2 inserting "or is about to be" before..owned"; and

3 (2) by amending subsecrion (e) to read as follows:

a "(e)(l) Notwithstånding any other provision of this title, the Attomey General may aurhorize5 the emergency employment of a physical search if the Attomey General_
6 "(A) reasonably determines that an emergency situation exists with respect to the
7 employment of a physical search to obtain foreign intelligence information before an orderI authorizing such physical search can with due diligence be obtained;

9 "(B) reasonably determines that the factual basis for issuance ofan order under this title10 to approve such physical search exists;

11 "(C) informs, either personally or through a designee, a judge of the Foreign Intelligence
L2 Surveillance Court at the time of such authorization that the decision has been made tã
13 employ an emergency physical search; and

74 "@) makes an application in accordance with this title to ajudge of the Foreign
15 Intelligence Surveillance Court as soon as practicable, but not more than 7 days ãfter the
16 Attorney General authorizes such physical search.

77 "(2) If the Attomey General authorizes the emergency employment of a physical search under18 paragraph (l), the Attorney General shall require that the minimization procedures required by19 this title forthe issuance ofajudicial o¡der be followed.

20 "(3) In the absence ofajudicial order approving such physical search, the physical search shatl2r terminate when the information sought is obtained, when the application for ihe order is denied,22 or after the expiration of 7 days from the time of authorization by the Attomey General,
23 whichever is earliest.

24 "(4) A denial of the application made under thís subsection may be reviewed as provided in25 section 103.

26 "(5) In the event that such application for approval is denied, or in any other case where the
27 physical search is terminated and no order is issued approving the physical search, no28 information obtained or evidence derived from such physical search shall be recdived in
29 evidence or otherwise disclosed in any trial, hearing, or other proceeding in or before any court,30 grand jury, department, office, agency, regulatory body, legislative committee, or other áuthority
31 of the United States, a State, or political subdivision thereof, and no information conceming any32 United States person acquired f¡om such physical search shall subsequcntly be used or disclosed
33 in any other manner by Federal ofticers or employees without the consent ofsuch person, except34 with the approval of the Attomey General if the information indicates a th¡eat of death or serious
35 bodity harm to any person.

36 "(6) The Attomey General shall assess compliance with the requirements of paragraph (5).".

37 (c) Conforming Amendments.-The Foreign Intelligence Suweillance Act of 1978 (50 U.S.C.38 l80l et seq.) is amended-

39 (l) in section 30a(a)(a), as redesignated by subsection (b) ofthis section, by striking
æ "303(a)(7)@)"andinserting..303(a)(6)@)";and

I 9126/200&
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1 (2) in section 305(kX2), by striking "303(aX7)" and inserting.303(ai(6)'.

2 SEC. IO8. AMENDMENTS FOR EMERGENCY PEN
3 REGISTERS AND TRAP AND TRACE DEVICES.
4 Section 403 of the Foreign Intelligence Surveillance Act of l97E (50 U.S.C. I 843) is
5 amended-

6 (l) in subsection (a)(z),by striking "48 hours" and inserting..T days"; and

7 (2) in subsection (cXIXC), by striking "4S hours" and inserting..Z days".

8 SEC. IO9. FOREIGN INTELLIGENCE SURVEILLANCE
9 COURT.

10 (a) Designation of Judges.-Subsection (a) of section 103 of the Foreign Intelligence
11 Surveillance Act of 1978 (50 U.S.C. I803) is amended by inserting "at least" before "seven of
12 the United States judicial circuits".

13 (b) En Banc Authority.-

14 (l) INcENERAL.-Subsection (a) of section 103 of the Foreign Intelligence Surveillanc¡
15 Act of 1978, as amended by subsection (a) of this section, is further amended-

16 (A) by inserting'(l)" after "(a)"; and

17 (B) by adding at the end the following new paragraph:

18 "(2XA) The court established under this subsection may, on its own initiative, or upon the
19 request ofthe Govemment in any proceeding or a party under section 501(f) or paragraph (4) or
20 (5) ofsection 702(h), hold a hearing or rehearing, en banc, when ordered by a majority ofthe
2t judges that constitute such court upon a determination that-
22 "(i) en banc consideration is necessary to secure or maintain uniformitv of the court's
23 decisions; or

24 "(ii) the proceeding involves a question ofexceptional importance.

25 "(B) Any authority granted by this Act to a judge of the court established under this subsection
26 may be exercised by the court en banc. When exercising such authority, the court en banc shall
27 comply with any requirements of this Act on the exercise of such authority.

28 "(C) For purPoses of this paragraph, the court en banc shall consist of all judges who
29 constitute the court established under this subsection.".

30 (2) CoNFoRMINc AMENDMENTS.-The Foreign Intelligencæ Surveillance Act of 1978 is
31 fu¡ther amended-

32 (A) in subsection (a) ofsection 103, as amended by this subsection, by inserting
33 "(except when sitting en banc under paragraph (2))" after "nojudge designated under
34 this subsection"; and

35 @) in seaion 302(c) (50 U.S.C. 1822(c)), by inserting "(except when sitting en
36 banc)" after "except tlrat no judge", 

,@
3l
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r (c) Stay or Modi_fication During an Appeal.-Section 103 of the Foreign Inteiligence2 Surveillance Acr of 1978 (50 U.S.C. lB03) is amended_

3 (l) by redesignating subsecrion (f) as subsection (g); and

4 (2) by inserting aftersubsection (e) the following new subsection:

5 "(Ð(l) Ajudge ofthe court established under subsection (a), the court established under6 subsection (b) or a judge of that court, or the Supreme Court of the United States or a justice of7 that court' may, in accordance with the rules of their respective courts, enter a stay of ãn order or8 an order modifring an order ofthe court established under subsection (a) or the court established9 under subsection (b) entered under any title ofthis Act, while the court established under10 subsection (a) conducts a rehearing, while an appeal is pending to the court established undertL subsection (b), or while a petition of certiora¡i is pending in thã Supreme Court of the Unitedt2 States, or during the pendency ofany review by that court.

L3 "(2) The authority described in paragraph (l) shall apply to an order entered under any74 provision of this Act.".

15 (d) Authority of Foreign Intelligence Surveillance Court.-section 103 of the Foreign16 Intelligence Surveillance Act of 1978 (50 U.S.C. 1S03), as amended by this Act, is aminded byt7 adding at the end the following:

18 "(i) Nothing in this Act shall be construed to reduce or conEavene the inherent authoritv of the19 court established þ under subsection (a) to determinq or enforce; compliance with an oå", o, 
"20 rule of such court or with a procedure approved by such court.".

27 SEC. 110. WEAPONS OF MASS DESTRUCTION.
22

23

24

25

26

27

28

¿J

30

31

32

??

34

35

36

37

(a) Definitions.-

(1) FoRErcN powER.*subsection (a) of section l0l of the Foreign Intelligence
Surveillance Act of 1978 (50 U.S.C. lB0l(a)) is amended_

(A) in paragraph (5), by striking.,persons; or,'and inserting ..persons;";

@) in paragraph (6) by striking the period and inserring,.; or"; and

(C) by adding at the end the following new paragraph:

"(7) an entity not substantially composed of United States persons that is engaged in the
intemational proliferation of weapons of mass destruction.".

(2) AcENT oF A FoRErcN powpR.-subsecrion (bX I ) of such section l0l is amendeô-
(A) in subparagraph (B), by striking..or" at the end;

(B) in subparagraph (C), by striking .,or" at tl¡e end; and

(C) by adding at the end the following new subparagraphs:

"@) engages in the international proliferation of weapons of mass destn¡ction, or
activities in preparation therefor; or

"@) engages in the intemational proliferation ofweapons of mass destruction, or
activities in preparation therefor for or on behalf of a foieign power; or".

32
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1 (3) FoREIGN INTELLIGENCE INFORMATlON.-subsection (eXlXB) of such section l0l is2 amended by striking "sabotage or intemational terrorism" and inserting'.sabotage,
3 intemational terrorism, or the international proliferation of *'eapons of mass destruction".
4 (4) WEAPoN oF MASS DESrRUcrtoN.--Such section l0l is amended by adding at the end5 the following new subsection:

e "þ) 'Weapon of mass destruction' means_

7 *(l) any explosive, incendiary, or poison gas device that is designed, intended, or has theI capability to cause a mass casualty incident;

9 "(2) any weapon that is designed, intended, or has the capability to cause death or serious10 bodily injury to a significant number ofpersons through thó release, dissernination, or7L impact of toxic or poisonous chemicals or their pr""urso.s;

t2 "(3) any weapon involving a biological agent, toxin, or vector (as such terms are defined13 in section I 78 of title I 8, United States Code) that is designed, intended, or has the74 capability to cause death, illness, o¡ serious bodily injury to a signìficant number ofpersons;15 or

16 "(4) any weapon that is designed, intended, or has the capability to rele¿se radiation or77 radioactivity causing death, illness, or serious bodily injury to a significant number of18 persons.".

19 (b) Use of Information.-

20 (l) INcENEML'-Section 106(kXlXB) of the Foreign Intelligence Surveillance Act of2t 1978 (50 U.S'C. 1806(kXlXB) is amended by striking "sabotage or intemational
22 terrorism" and inserting "sabotage, intemational terrorism, or thã intemational proliferation
23 of weapons of mass destruction".

24 (2) PHysrcAL sgARcHEs.-section 305(k)(l)(B) of such Acr (50 u.s.c. lt25(kXlXB)) is
25 amended by striking "sabotage or intemational terrorism" and inserting..sabotage, 

' '- "
26 intemational terrorism, or the intemational proliferation of weapons of mass destruction".
27 (c)TechnicalandConforming*nre**me@Amendments.-The
28 Foreign Intelligence Surveillance Act of l97g (-i0 {+ti-Gl_-tgA}fÐHrmræùded is further
29 amended-

30 (l) in paragraph (2) ofsecfion 105(d) (50 U.S.C. f805(d)), as redesignared by section31 t05(a)(5) ofthis Act, by striking ssection I0l(a) (5) or(6). and inserti-ug *paragraph
32 (5), (6), or (7) ofsection lOl(a)";
33 (2) in secfion 301(l) (50 U.S,C. fS21(f)), by inserting "weapon of mass destruction,"
34 after "person,"; and

3s (3) in section 304(dX2) (50 u.s.c. 1s24(dx2)), by striking *secrion r0t(a) (5) or (6)'36 and inserting r,paragraph (Ð, (6), or (T) ofsection l0l(e)'.
g7 TITLE II-PROTECTIONS FOR ELECTROMC
38 COMMUMCATION SERVICE PROVIDERS

I DclÈtêd:6/t8/2008/+
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1 SEC. 2OI. PROCEDURES FOR IMPLEMENTING
2 STATUTORY DEFENSES I.INDER THE FOREIGN
3 INTELLIGENCE SURVEILLANCE ACT OF 1978.
4 The Foreign Intelligence Surveillance Act of 1978 (50 U.S.C, l80l et seq.), as amended by

, 5 section l0l, is further amended by adding at the end the following new title;
:i 6 "TITLE VIII-PROTECTION oF PERSONS ASSISTTNG

7 TI{E GOVERNMENT
:

: e "SEC.801. DEFIMTIONS.
g "ln this title:

10 "(l) Asstsrarucg.-- The term 'assistance' means the provision of, or the provision of11 access to, information (including communication contents, communications records. ortz other information relating to a customer or communication), facilities, or anothcr form of13 assistance.

t4 "(2) CryIL AgrIoN.' -The term 'civil action' includes a covered civil action.

15 "(3) coNcRESsloNAL INTELLIGENcE coMMrmEES.-The term 'congressional intelligence16 committeeS'means-

17 *(A) the Select Committee on Intelligence of tlre Senate; and

18 "(B) the Permanent Select Committee on Intelligence of the House of.19 Representatives.

20 '(4) CoNTENTS.-The term 'contents' has the meaning given that term in section lol(n).
zr "(5) CovenrocfvllAcrloN.-The term'covered civil action'means a civil action filed22 in a Federal or State court that_
23 "(A) alleges that an electronic communication service provider furnished assistance24 to an element of the intelligence community; and

25 "@) seeks monetary or other relief from the elcctronic communication service26 provider related to the provision ofsuch assistance.

27 "(6) ELEcTRoNIc coMMUNIcATIoN sERvIcE pRovtDER.-The term .electronic
28 communication service provider' means-_

29 "(A) a telecommunications canièr, as that term is defined in section 3 of the30 Communicarions Act of 1934 (47 U.S.C. 153);

31 '(B) a provider of electronic communication service, as that term is defined in32 section 2510 of title lg, United States Code;

33 "(C) a provider of a remote computing service, as that term is defined in section34 2711 of title lg, united Stares code;

35 "(D) any other communication service provider who has access to wire or electronic36 communications either as such communications are transmitted or as such

| 9r26n008.
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1 communications ¿¡re stored;

2 "@) a parent, subsidiary, afüliate, successor, or assignee of an entity described in
3 subparagraph (A), (B), (C), or @); or

4 "(F) an oflicer, employee, oragent ofan entity described in subparagraph (A), (B),
s (C), @), or(E).

6 "(7) INTELLIGENCEcoMMUNITY.-The term 'intelligence community' has the meaning
7 g¡ven the term in section 3(4) of the National Security Aa of 1947 (50 U.S.C.  0l a(a)).

I '(8) PERsoN.- -The term 'person' means-

9 "(A) an electronic communication service provider; or

10 "(B) a landlord, custodian, or other person who may be authorized or required to
11 furnish assistance pursuant to-
72 "(i) an order ofthe court established under section 103(a) directing such
13 assistance;

74 "(ii) a certification in writing under section 251l(2)(a)(ii)@) or 2709(b) of títle
15 18, United States Code; or

16 "(iii) a directive under section 102(a)(4), l05B(e), as added by section 2 ofthe
t7 Protect America Ad of 2007 (Public Law I 10-55), or 702(h).

18 "(9) STATE.-The term 'State' means any State, political subdivision of a State, the
19 Commonwealth of Puerto Rico, the District of Columbia, and any territory or possession of
20 the United States, and includes any oflicer, public utility commission, or other body
2l authorized to regulate an electronic communication service provider.

22 ..SEC. 802. PROCEDURES FOR IMPLEMENTING
æ STATUTORY DEFENSES.
24 "(a) Requirement for Certification.-Notwithstanding any other provision of law, a civil
25 action may not lie or be maintained in a Federal or State court against any person for providing
26 assistance to an element of the intelligence community, and shall be promptly dismissed, if the
27 Attomey General certifies to the district court of the United States in whicb such action is
28 pending that-
29 "(l) any assistance by that person was provided pursuant to an order ofthe court
30 established under section 103(a) directing such assisrance;

31 "(2) any assistance by that person was provided pursuant to a certif,ication in writing
32 under section 25 I I (2)(a)(ii)@) or 2709(b) of title I 8, United Srares Code:

33 "(3) any assistance by that person was provided pursuant to a directive under section
34 I02(a)(4), l05B(e), as added by section 2 of the Protect America Act of 2007 (Public Law
3s I 10-55), or 702(h) directing such assisrance;

36 "(4) in the case ofa covered civil action, the assistance alteged to have been provided by
37 the electronic communication service provider was-
38 "(A) in connection with an intelligence activity involving communiçations that

| 9rzsr2æ8,
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2 "(i) authorized by the President during the period beginning on Septemb€r I l,3 2001, and ending on January 17,2007 and

4 "(ii) designed to detect or prevent a terrorist atlack, or acrivities in preparation5 for a terrorist attack, against the United States; and

6 "CB) the subject ofa written request or directive, or a series ofwritten requests or7 directives, from the Attomey General or the head of an element of the intell'igence8 community (or the deputy of such person) to the electronic communication service9 provider indicating that the activity was_
10 "(i) authorized by the presidenÇ and

11 "(ii) determined to be lawful; or

L2 "(5) the person did not provide the alleged assistance.

13

L4

1J

to

t7
18

19

20

"(b) Judicial Review.-

"( I ) REVEW oF cERTtrlcATIoNS.-A certification ma¿e-eursuan++e under subsection (a)
shall be given effect unless the court finds that such certification is not supported by
substantial evidence provided to the court pursuan! to this section

"(2) SUPPLEMENI-AL Mrq,TERIALs.-In its review of a certification madspÐrsrürî+tg utrder
subsection (a), the çourt may examine the cou¡t order, certification, written request, or
directive described in subsection (a) and any relevant court order, certification, written
request, or directive submitted pursuant to subsection (d).

2l "(c) Limitations on Disclosure.-If the Anorney General files a declaration under section22 1746 of title 28, United Søtes Code, that disclosu¡e of a certification made pursuant to23 subsection (a) or the supplemental materials provided pursuanf to subsection (b) or (d) would24 harm the national security ofthe United States, the cou¡t shall-
25

26

27

28

29

30

"(l) revicw such certification and the supplemental materials in camera and ex parte; and

"(2) Iimit any public disclosure concerning such certification and the supplemental
materials, including any public order following such in camera and ex paræ-review, to a
statement as to whether the case is dismissed and a description of the legal standards that
govern the order, without disclosing the paragraph ofsubsection (a) that is the basis for the
certification.

31 "(d) Role of the Parties.-Any plaintiffor defendant in a civil action may submit any relevant32 court order, certification, written request, or directive to the district court referred to in33 subsection (a) for review and shall be permitted to participate in the brieñng or argument ofany34 legal issue in ajudicial proceeding conducted pursuant to this section, but only toihe extent thát35 such participation does not require the disclosu¡e of classified information to such party. To the36 extent that classified information is relevant to the proceeding or would be revealed in the37 determination of an issue, the court shall review such informãtion in camera and ex parte, and38 shall issue any part of the court's written order that would reveal classified information in39 cåmera and ex parte and maintain such part under seal,

40 "(e) Nondelegation.-The authority and duties of the Attomey General under this section shail
I Delet€d:8/18/2tx¡8 I,+
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1 be performed by the Attomey General ortrdesþneeår-a'¡xxitien+rerrJower-then(or Acting
2 Attorney General) or the Deputy Attomey Genera.l.

3 *(Ð Appeal.-The courts of appeals shall have jurisdiction of appeals from interlocutory4 orders of the district courts of the United States granting or denying a motion to dismiss or for5 summary judgment under this section.

6 "(g) Removal.--A civil action against a person for providing assist¿nce to an element of the7 intelligence community that is brought in a State court shall be deemed to arise under the8 Constitution and laws of the United States and shall be removable under section l¿l4l of title 28,
9 United States Code.

10 "(h) Relationship to Other Laws. --Nothing in this section shall be construed to limit any11 otherwise available immunity, privilege, or defense under any other provision of law.

72 "(i) Applicability.-This section shall apply to a civil action pending on or filed after the date13 of the enactment of the FISA Amendments Act of2008.
..SEC. 803. PREEMPTION.

"(a) In General.-No State shall have authority to-
"(l) conduct an investigation into an electronic communication service provider's alleged

assistance to an element of the intelligence community;

"(2) require through regulation or any other means the disclosure of information about an
electronic communication service provider's alleged assistance to an element of the
intelligence community;

- "(3) impose any administrative sanction on an electronic communication service provider
for assistance to an element of the intelligence community; or

15

10

77

78

19

20

27

¿¿

23 "(4) commence or maintain a civil action or other proceçding to enforce a requirement
24 that an electronic communication service provider disclose information .on."rning alleged25 assistance to an element of the intelligence community,

26 "@) Suits by the United States.-The United States may bring suit to enforce the provisions of27 this section.

28 "(c) Jurisdiction.-The district courts of the United States shall have jurisdiction over any civil29 action brought by the united states to enforce the provisions ofthis section.

30 "(d) Application.-This section shall apply to any investigation, action, or proceeding that is
31 pending on or commenced after the date of the enactment of the FISA Amendments Act of 2008.

32 ..SEC. 804. REPORTING.
33 "(a) Semiannual Report.-Not less frequently than once every 6 months, the Attorney General34 shall fully+hfom, in a manner consistent with national security, the Rules of the House of
35 Representatives, the Standing Rules ofthe Senate, and Senate Resolution 400 ofthe 94th36 Congress or any successor Senate resolution, fully inform the congressional intelligence
37 committees, the Committee on the Judiciary of the Senate, and the Committee on the Judiciary of
38 the House of Representatives conceming the implementation of this title.
39 "(b) Content.-Each report made under subsection (a) shall include--

37
I sn6t2oos,
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1 "(l) any certifications made under section g02;

2 "(2) a description ofthejudicial review ofthe certifications made under section 802; and
3 '(3) any actions taken to enforc€ the provisions ofsection g03.,,.

4 SEC. 2O2.TECHNICAL AMENDMENTS.
5 The table of contents in the first section of the Foreign Intelligence Surveillance Act of l97E6 (50 U'S'C' l80l et seq.), as amended by section lOl(b), is furthãr amended by adding at the end7 the following:

8 ..TI-TLE VIII-PROTECTION OF PERSONS ASSISTING9 TI{E GOVERNMENT
10 "Sec.80l.Definitions.

11 "Sec.802.Procedures forimplementingstatutory defenses.

L2 "Sec.E03.Preemption.

13 "Sec.804.Reporting.".

TITLE III-REVIEW OF PREVIOUS ACTTONS

SEC.3OI. REVIEW OF PREVIOUS ACTIONS.
(a) Definitions.-ln this section:

(l ) AppRopRIATE coMMrr-TEEs oF coNcRESS.-The term ..appropriate committees of
Congress" meÍu.ls-

(A) the Select Commitlee on Intelligence and the Committee on the Judiciary of the
Senate; and

(B) the Permanent Select Committee on Intelligence and the Committee on the
Judiciary of the House of Represenratives.

(2) FOREIGN INTELLIGENCE suRvErLLANcE cotJRT.-The term .,Foreign Intelligence
Surveillance Court" means the court established under section 103(a) oithe Foreign
Intelligence Surveillance Acr of I97g (S0 U.S.C. lg03(a).

(3) PRESIDENT'S SURVEILLANCE PRoGRAM AND PRoGR.4,M._The terms ..President's
surveillance Program" and "program" mear¡ the intelligence activity invotving
communications that was authorized by the president during the period beginn-ing on
septemberll,200l,andendingonJanuary l7,2007,incruãingitt"progru¡¡referredtoby
the President in a radio address on December 17,2OO51commJnly tnoJn ., the Te¡rorist
Surveillance Program).

(b) Reviews.-

(l ) RsoumruENTro clfNDUCT.-The Inspectors General of the Department of Justice,
the office of the Direaor ofNationar Inteiligence, the Nationar securiþ Agency, the
Department of Defense, and any other eleme¡rt of the inteiligen., .o,n**ity th"t
participated in the President's Surveilla¡rce program, shall cãmplete a compiehensive

38
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respect to the oversight authority and responsibility ofeach such Inspector

fthe facts necessary to describe the establishmen! implementation, produc!
the product ofthe Program;

ss to legal reviews of the Program and access to information about the

nunications with, and participation o! individuals and entities in the private
ed to the Program;

action with the Foreign Intelligence surveiltance court and transition to
; related to the Program; and

'ther matters identified by any such Inspector General that would enable
or General to complete a ¡eview of the program, with respect to such
or element.

ION AND COORDINÂTION.-_

'ERá,TION.-Each Inspector General required to conduct a review under
l) shall-
'ork in conjunction, to the extent practicable, with any other lnspector
I required to conduct such a review; and

rtilize, to the extent practicable, and not unnecessarily duplicate or delay,
views or audits that have been compreted or are being unoertaten by any
spector General or by any other office of the Executive Branch relaied to
gram.

R q'TtoN oF orHER REVmws.-The counsel of the office of professional
ty of the Department of Justice shall provide the report of any
r conducted by such office on matters relating to the program, including
rtion of the proc€ss through which legal reviews of the piogram were
rd the substance of such reviews, to the lnspector General of the
rfJustice, who shall integrate the factual findings and conclusions ofsuch
into its review.

rnvnr¡oru.* -The Inspectors General shail designate one ofthe Inspectors
ired to conduct a review under paragraph (l) that is appointed by ìhe
and with the advice and consent ofthe Senate, to coordinate the conduct

s and the preparation ofthe reports.

Y REPoRTS.-Not later than 60 days after the date of the enactment of this
; General of the Department of Justice, the Office of the Director of
Lce, the National Security Agency, the Department of Defense, and any
neral required to conduct a review under subsection (b)(l), shail submit
rcmmittees of Congress an interim report that describei tlle planned

,ntatives, 8nd

esentatives;

under title
by section

iew,
eclion
a), relating
by section
:h section
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rder section
onably
rll constitute
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