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AMENDMENT NO.

Purpose: To improve title I.

Calendar No,

IN THE SENATE OF THE UNITED STAfES-tI0th Cong., tsú Sees.

s,2249

To amend the Foreign Intelligence Surveillançe Act of. Lg7B,
to modemize and streamline the provisions of that Act,
and for other purposes.

Referred to the Committee on and
ordered to be printed

Ordered to lie on the table and to be printed

Arup¡roup¡tr intended to be proposed. by Mr. Irn¡lry

Yíz:

I On page 2, strike line Z and all that follows through

2 page 4ï,line 13, and. insert the following:

3 snc. 10r. TÁRcETrNc rrrp coMMrrr.IIcATroNs oF CERTATN

4 pEasoNS oursrDp THE.u¡nTED grATEs.

5 (a) nv Gnunnal.-The Foreign Intelligence Surveil-

6 lance Act of 7978 (50 U.S.C. 1801 et seq.) is amended:

7 (1) by striking title VII; and

8 (2) by adding after title VI the following new

9 title:
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..TTTLE VII-ADDITIONAL PROCE-
DURES FOR TAR,GETING COM.
MUNICATIONS OF CERTAIN
PERSONS OUTSIDE THE
UNITED STATES

USEC. 701. DET'INITIONS.

"In this title:

"(1) Iw GENDRATT.-The terms 'agent of a for-

eign power', 'Attorney General', 'contents', 'elec-

tronic suweill4nce','foreign intelligence informa-

tion','foreign porüer','minimization procedures',

'person', 'United States', and. 'United States person'

shall have the meanings given such terms in section

L01,

"(2) AnnrrroNar DEFrNrrroNS.-

" (A) CoNennssroN¡\J..¡ rNTErrr,rGENcE coM-

MITTEES.-The term'congressional intelligenee

cornmitteegt mg¿11s-

"(i) the Select Committee on Intel-

ligence of the Senate; and

'r(ii) the Permanent Select Committee

on Intelligence of the l{ouse of Represent-

atives.

i'(B) FonnrcN INTErrrrrcENoE sunvnrrr-

L¿ANCE COURT; COURT.-The terms 'Foreþ fn-
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telligence Surveillance Court' and 'Court' mean

the court established by section 103(a).

"(C) tr'onære¡l rNTELrrrrcENCE sunvEIIJ-

LANCE COURT OF R.EVIEW; COUA,T OF IiE-

vln\il'.-The terms'Foreign Intelligence Surveil-

lance Court of Review' and 'Court of Review'

mean the court established by section 103(b).

"(D) Er,ncrnoNrc coMrvrutvrcArroN sERV-

ICE PnOVIDgn.-The term 'electronic commu-

nication service provider' means-

"(i) a telecommunications carrier, as

that term is defined in section 3 of the

Communications Act of L934 (47 U.S.C.

153);

"(ii) a provider of electronic commu-

nications service, as that term is defined in

section 2510 of title 18, United States

Code;

"(íii) a, provider of a remote com-

puting serviee, as that term is defined in

section 271"I of title 18, United States

Code;

"(iv) any other communication service

provid.er who has access to wire or elec-

tronic communieations either as such com-
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munications are transmitted or as such

communications are stored; or

"(v) an officer, employee, or agent 0f

an entity described in clause (i), (ii), (üi),

or (iv).

"(E) Er.,p¡rnlrr oF THE TNTEL,TJTcENCE

7 coMMUNrry.-The term ,element of the intel_

I ligence community, means an element of the in_

9 teiligence community specified in or designated

10 under section B(a) of the National Security Act

11 ot 1947 (50 U.S.C . al:rag)).

12 "snc. z0z. pRocEDURES FoR AcerrIRINc THE coMMU_

13 NIcATIoNs oF cERTAIN PERsoNs oUTSIDE

14 TTTE.UMTED srATEs.

15 "(a) AuruonrzaîroN.-Notwithstand_ing any other

16 provision of law, inciuding title r, the attorney General

17 and the Director of National rntelligence may authorize

18 jointly, for periods of up to 1 year, the targeting of per-

t9 sons reasonably believed to be located outside the united

20 States to acquire foreign intelligence infcjrmation.

2l "(b) Lrurre''oNs,-An acquisition authorized. under

22 subsection (a)-
23 "(1) may not intentionaJly target any person

24 known at the time of acquisition to be located in the

25 United States;
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1 " (2) may not intentionally target a person rea-

2 sonably believed to be outside the United States if
3 the purpose of such acquisition is to target for sur-

4 veillanee a particular, known person reasonably be-

5 tieved. to be in the United States, except in accord-

6 ance with title I; and

7 "(3) shall be conducted in a manner eonsistent

8 \¡¡ith the fourth amendment to the Constitution of

9 the United States.

10 "(c) U¡urED STATES PERSoNS IJocATED OursrDE

11 rHE UNTTED SrÀTES.-

12 "(L) A.cqursrrioN TNSTDE THE uNrrED sTATES

13 oF UNITED STATEs PERSoNS oUTSIDr TTIE UNITED

14 srATES.-An acquisition áuthorized. by subsection

15 (a) that oceurs inside the United States may nor

16 taxget a United States person except in accordance

l? with the provisions of title I.

18 "(2) Aceursmrox oursrDn THE uNrrED

T9 STAIIES oF UNITED sTATES PERSoNS oUTSIDE THE

20 uNrrED srATES.-An acquisition by an electronic,

2l mechanical, or other surveillance deviee outsid.e the

22 United States may not intentionally target a United

23 States person reasonably believed to be outsid.e the

24 United States to acquire the contents of a wire or

25 radio communication sent by or intend.ed to be re-

I

I
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ceived by that United States person und,er ciï-

cumstances in which a person has a reasonable ex-

pectation of privacy and a warrant \Ã/ould be re-

quired for law enforcement purposes if the technique.

were used inside the United States ìrnless-

"(A) the Attorney General submits an ap-

plication to the tr'oreign Intelligence Surveil-

iance Court that includes a statement of the

facts and circurnstanees relied upon by the ap-

plicant to justiSr the Attorney General's belief

that the target of the acquisition is a foreign

power or an agent of a foreign power;

"(B) the Foreign Intelligenee Surveillance

Court-

"(i) finds on the basis of the facts

zubmitted by the applieant there is prob-

able cause to believe that the target of the

acquisition is a foreign power or an agent

of a foreign power; and

"(ii) issues â" determination as re-

quested or as modified approving the tar-

geting of that Uniied States person;

"(C) the Attorney General has established

minimization procedures for such acquisition
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that meet the definition of minimization proce-

dures under section 101(h); and

"(D) the Foreign Intelligence Surveillance

Court has determined that the minimization

procedures applicable to dissemination of infor-

mation obtained through such acquisition meet

the requirements of the definition of minimiza-

tion procedures under section 101(h) relating to

the dissemination of information,

"(3 ) EunneENoY PRocEDURES.-

" (A) Itt GnNnnAir.-Notwithsianding pa,ra,-

graph (2), and in accordance with the require-

ments of this paragraph, the Attorney General

rnay authorize the emergency emplo¡rrnent of an

acquisition under paragraph (2) if the Attorney

GeneraJ-

"(i) reasonably determines that-
"(I) an emergency situation ex-

ists with respect to the emplo¡,rment of

that acquisition before a determina-

tion of probable cause to believe that

the target of the electronic surveil-

lance is a foreign power or an agent

of a foreign power can with due dili-

gence be obtained; and
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"(II) the

issuance of a

S.IJ.C.

factual basis for
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paragraph (2) io approve

quisition exists; and

such an ac-

"(ii) informs a judge of the

Intelligence Surveillance Court at

Foreign

the time

of the authorization of the emergency em-

plo¡anent of an acquisition under para-

graph (2) that the decision has been made

to employ an emergency acquisition.

"(B) A_prr,rc¡uoN.-As soon as prac_

ticable, but not more than ?2 hours after the

authorízation of the emergeney emplo¡nnent of

an acquisition under paragraph (2), the Attor-

ney General shall submit to the judge informed

under subparagraph (A)(ü) an application in

accordance with this. subsection.

"(C) Ml¡¡rnuzerro¡¡.-If the Attorney

General authorizes the emergency êmplo¡rment

of an acquisition under paragraph (2), the At-

torney General shall require that the minimiza-

tion procedures required by this section for the

issuance of a judicial order be followed.

"(D) TonruruauoN,-In the absence of a
judicial determination finding such probable
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I
cause finding probable cause to believe that the

target of the electronic surveillance is a ,foreign

po\ /er or an agent of a foreign po.wer, the ac-

quisition shall terminate when the inforrhation

sought is obtained, when the application for a

determination is denied, or after the e>çiration

of 72 hours from the time of authorization by

the Attorney General, whichever is earliest,

"(E) Usn oF rNronÀ,rarroN.-

"(i) Ix enNnr,arr.-Except as pro-

vided in clause (ü), if an application de-

scribed in subparagraph (B) is denied, or

in any other case where the emergency em-

plo¡rment of an acquisition under para-

graph (2) is terminated and no judicial de-

termination finding probable .cause to be-

lieve that the target of the electronic sur-

veillance is a foreign power or an agent of

a foreign po\ryer is issued, no information

obtained or evidenee derived from such ac-

quisition shall be received in evidence or

otherwise disclosed in any trial, hearing, or

other proceeding in or before any court,

grand, jury, deparünent, office, agency,

regulatory body, Iegislative eommittee, or
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other authority of the United States, a.

State, or political subdivision thereof, and

no information concernilg any United

States person acquired from such acquisi-

tion shall subsequently be used or disclosed

in any other manner by Federal officers or

employees without the consent of such

United States person,

"(ii) Dxcnprrow.-fnformation de-

scribed in clause (i) may be disclosed v/ith

the approval of the Attorney General if the

information indicates a threat of death or

serious bod.ily harm to any person.

"(F) Rnvlnw oF DENrarJs.-The denial of

an application described in subparagraph (B)

may be reviewed as provided in section 103.

"(4) PnocEDURES.-

"(A) SusMrmar_, To FoRETGN rNTErr-

IJGENCE SURVEILI¿ANOE ooUR,T.-NoI ]ateT

than 30 days after the date of the enactment of

this title, the Attorney General shall submit to

the Foreign Intelligence Suveillance Court the

proeedures to be utilized in determining wheth-

er a target reasonably believed to be outside the,

United States is a United States person.
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"(B) Appnovrr, BY FoRDIGN TNTETJ-

ITIGENCE SURI¡0ü,LÂNCE COURT.-The proce-

dures submitted under subparagrapli (A) shall

be utilized as described in that subparagraph

only upon the approval of the X'oreign Intel-

ligence Surveillance Couri,

"(C) Uru,rz¡.rroN rN TAT,GETTNG.-AIy

targeting of persons authorized by subsection

(a) shall utilize the procedures submitted under

subparagraph (A) as approved. by the Foreign

Intelligence Surueillance Court under subpara-

eraph (B).

"(5) Tn¿¡lslrrow pRocEDURES coNCERNTNc

THE TAÌ,GETING OX'UNITED ST.ATES PER,SONS OVEII-

SEAS.-AIy authorízation in effect on the effective

date of this section pursuant to section 2.5 of Exec-

utive Order 12333 to intentionally target a United

States person reasonably believed to be loeated out-

side the United States, to acquire the contents of a

wire or radio communication sent by or intended to

be received by that United States person, shall re-

main in effect, and shall constitute a suffrcient basis

for conducting such acquisition of a United States

person located outside the United States, until the

I
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date that authorization expires or g0 days after the

effective date of this section, whichever is earlier.

"(d) Cownucr oF Aceursrrrox.-An acquisition au_

thorized under subsection (a) may be conducted, only in

accordance with-

"(1) a cerfification made by the Attorney Gen_

eral and the Director of National Intelligence pursu-

ant to subsection (g); and

"(2) the targeting and minimization procedures

required purzuant to subsections (e) and (f),

"(e) TencETrNc pnocpounns.-

"(1) RnqUTREMENT To aDopr._The Attorney

General, in consuLtation with the Director of Na_

tional Intelligence, shall adopt targeting procedures

that are reasonably designed to ensure that any ac-

quisition authorized under subsection (a) is timited

to targeting persons reasonably beiieved to be lo-

cated outside the United States.

" (2) Junrcr¿r, nutrrnw,-The procedures re-

ferred to in paragraph (1) sharl be subject to judicial

review pursuant to subsection (i).

" (f) Mr¡vnurzArroN pnocsounns.-

"(1) RpQUTREMENT To aDopr.-The Attorney

General, in cbnsultation with the Director of Na_

tional Intelligence, shall adopt, consistent with the
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I requirements of section 101(h), minimization proce-

2 dures for acquisitions authorized under subsection

3 (a).

4 "(2) Junrcrer, nnvrnW.-The minimization

5 procedures required by this subsection shall be sub-

6 ject to judicial review pursuant to subsection (i).

7 "(g) CpnuFrcÂTroN,-

I "(1) IN GENERATJ,-

9 i'(A) RnQurnnunur.-subject to subpara-

10 graph (B), prior to the initiation of an acquisi_

11 tion authorized under subsection (a), the Attor_

12 ney General and the Director of National Intel-

13 ligence shall provide, under oath, a written cer_

14 tification, as described in this subsection

15 "(B) Excnp.rro¡1.-If the Attorney Gen-

16 eral and the Director of National Intelligence

17 determine that immediate actio4 by the Govern_

18 ment is required and time d_oes not permit the

19 preparation of a certification under this sub-

20 section prior to the initiation of an acquisition,

21 the Attorney General and the Direstor of Na_

22 tiona.l Intelligence shali prepare such certifi_

23 cation, including such determination, as soon as

24 possible but in no event more than 168 hours

25 after such determination is made.
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1 "(2) RnqurnnuENTS.-A certification made

2 under this subsection shall-
3 " (A) attest that-
4 "(i) there are reasonable procedures

5 in place for determining that the acquisi-

6 tion authorized under subsection (a) is tar_

geted at persons reasonably believed to be

8 located outside tÌre United States and that

9 such procedures have been approved by, or

10 will promptty be snbmitted for approval by,
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the Foreign Intelligence Surveillance Court

pursuant to subsection (i);

"(ii) the procedures referred to in
clause (i) are eonsistent with the require-

ments of the fourth amendment to the

Constitution of the United States and. do

not permit the intentional targeting of any

person who is known at the time of acqui-

sition to be located in the United States;

"(iii) a significant purpose of the ac-

quisition is to obtain foreign intelligence

information;

"(iv) the minimization procedures to

be used with respect to such acquisition-
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"(I) meet the definition of mini-

mization procedures under section

101(h); and

"(II) have been approved by, or

will promptly be submitted for ap-

proval by, the Foreign Intelligence

Surveillance Court pursuant to sub-

section (i); and

"(v) the acquisition involves obtaining

the foreign intelligence information from or

with the assistance of an electronic com-

munieation service provider; and

"(B) be supported, as appropríate, by the

affidavit of any appropriate officia,l in the area

of national security who is-
"(i) appointed by the President, by

and with the consent of the Senate; or

"(ü) the head of any element of the

intelligence community.

"(3) I-murATroN.-A certification made under

this subsection is not required to identiff the speeific

facilities, places, premises, or property at which the

acquisition authorized. und.er subsection (a) will be

directed or conducted.
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"(4) SuniurcSroN ro rHE couriT, . The Attor-

ney General shall transmit a copy of a certification

made under this subsection, and any supporting affi-

davit, under seal to the Foreign Intelligence Surveil-

Iance Court as soon as possible, but in no event

more than 5 days after such certification is made.

Such certification shall be maintained under seeurity

measures adopted by the Chief Justice of the United

States and the .Attorney General, in consultation

wiih the Director of lr[ational lrrtelligence,

"(5) Ilnvrnw.-The certification required by

this subsection shall be subject to judicial review

pursuant to subsection (i).

"(h) DrnpcTrynS.-

"(1) Aurnonrry.-With respect to an acquisi-

tion authorized under subsection (a), the Attoruey

General and the Director of National Intelligence

may direct, in writing, an eleetronie communication

service providerto-

"(A) immediately provide the Government

with all information, facilities, or assistance

necessary to accomplish the acquisition in â"

' manner that will protect the secrecy of the ac-

quisition and produce a minimum of inter-

ference with the services that such electronic
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seïvice pr:ovid.er is providing tocommunication

the target; and

"(B) maintain upder security procedures

approved by the Attorney General and the Di-

rector of National Intelligence any records con-

cerning the acquisition or the aid furnishecl that

such eleetronic communication service provider

wishes to maintain,

"(2) Conpp¡lseuow.-The Government shali

compensate, at the prevailing rate, an eiectronic

communication service provider for providing infor-

mation, facilities, or assistance pursuant to para-

graph (1).

"(3) Rær,nesn FRoM r,raBrriry.-Notwith-

standing any other law, no cause of aetion shall lie

in any eourt against any electronic communieation

service provider for providing any information, facili-

ti.es, or assistance in accordance r¡rith a directive

issued pursuant to paragraph (1).

{' (4) CI{a.IJIJENGING oF DTRECTnTES.-

"(A) Auruonrry ro' crrÀI_/TJENGE.-An

electronic communication serviee provider re-

ceiving a directive issued pursuant to paragraph

(1) may challenge the directive by filing a peti-
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tion with the X'oreign Intelligence Surveillanee

Court.

"(B) Assrcuupwr.-The presiding juclge

of tþe Court shall assigr the petition filed

under subparagrapli (A) to 1 of the judges sew-

ing in the pool established by section f03(e)(l)

not later than 24 hours after the filing of the

petition.

"(C) SrexDA_RDS Fon, nEVrEw.-A judge

considering a petition to modify o. set aside a

directive may grant such petition only if the

judge finds that the directive does not meet the

requirements of this section or is otherwise un-

lawful. If the judge does not modiff or set aside

the directive, the judge shall immediately affirm

such directive, and order the recipient to com-

ply with the directive, The judge shall provide

a written statement for the record of the rea-

sons for a determination under this paragraph.

"(D) ConrrNUED ErrT,ECT.-Any directive

not explicitly modified or set aside under this

paragraph shall remain in fuli effeet.

" (5) EUT.oRCEMENT oF Drr,ECTrqES.-

"(A) Ononn ro coMpnrr.-fn the case of

a failure to comply with a directive issued pur-

1

2

{

4

5

6

7

8

9

10

11

T2

l3

t4

t5

t6

t7

i8

19

20

21

22

23

24

25



O:\I{EI.I\FIEN07I(5 9.tqnl S.IJ,C.

19

suant to paragraph (1), the Attorney General

may file a petition for an order to compel com-

pliance with the directive with the n oreign In-

telligence Surveillance Cowt.

"(B) AssrGNMENr.-The presiding judge

of the Court shall assign a petition filed under

subparagï.aph (A) to 1 of the judges serving in

the pool established by section 109(e)(1) not

later,than 24 hours after the filing of the peti-

tion.

"(C) SreNo¿ms Fon REVrE\rr.-A judge

considering a petition shall issue an order re-

quiring the electronic communieation service

provider to comply with the directive if the

judge finds that the directive was issued in ac-

eordance with paragraph (1), meets the require-

ments of this section, and is othen¡¡ise lar,vful.

The judge shall provide a written statement for

the record of the reasons for a determination

under this paragraph.

"(D) Coxrpupr oF counT,-Failure to

obey an order of the Court issued under this

paragraph may be punished by the Court as

contempt of cou¡t.
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"(E) Pnocnss.-Aay process under this

paragraph may be served in any judicial district

in which the electronic communication service

provider may be found.

"(6) Arnnar.-

"(A) Appner_, To Trm counr oF RE-

VrEw.-The 
. 
Government or an electronic com,

munication service provider receiving a directive

issued pursuant to paragraph (1) may file a pe_

tition with the Foreign Intelligence Surveillance

Court of Review for review of the decision

issued pursuant to paragraph (a) or (5) not

later than 7 days after the issuance of such de_

cision. The Cour'ü of Review shall have jurisdic-

tion to consider such a petition and shall pro_

vide a written statement for the record, of flre
reasons for a decisioh under this paragraph.

,,(B) Cnnrronenr To TrrE supB,EME

coUItT.-The Government 0r an electronic com_

munication service provider receiving a directive

issued pursuant to paragraph (1) may fiie a pe_,

tition for a writ of eertiorari for review of the

decision of the Court of Review issued under

subparagraph (A), The record for such review

shall be transmitted under seal to the Supreme
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Court of the United States, which

risdiction to review such decision.

" (i) Juorcrrr, Iinvrnl,-
"(1) IN GENERATJ.-

"(A) Ravrnw ny rr{E FonErcN TNTEIT-

IJIGENCE SUR\TE}TIJIIANCE COÏ]R,T.-The X'oreign

Intelligence Surveillance Court shall have juris-

diction to review any cerfification required by

subsection (d) or targeting and minimization

procedures adopted pursuant to subsections (e)

and (f),

"(B) SunurssroN To rHE couRT.-The

Attorney General shall submit to the Court any

sueh certification or procedure, or amendment

thereto, not later than 5 days afûer making or

amending the certification or adopting or

amending the procedures.

"(2) Cpnrrr+rclTroNs,-The Couri shall review

a certification provided under subsection (g) to de-

termine whether the certification contains all the re-

quired elements.

"(3) T¡ncnrrwo pRocEDUREs.-The Court

shall review the targeting procedures required by

subsection (e) to assess whether the procedures are

reasonably designed to ensure that the acquisition
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authorized under subsection (a) is limited to the tar-

geting of persons reasonably believed to be located

outside the United States,

"(4) Mr¡unurzeuoN pRocEDURES.-The Court

shall review the minimization procedures required by

subsection (Ð to assess whether such procedures

meet the definition of minimization procedures

under section 101(h).

"(5) Onnrcns.-

"(A) AppnovÁlt.-If the Courl finds that

a certiftcation required by subsection (g) eon-

tains all of the required elements and that the

targeting anrl minimi zatton procedures required

by subsections (e) and (f) are consistent with

the requirements of those subsections and mlh

the fourth amendment to the Constitution of

the United States, the Court shall enter an

order approving the eontinued use of the proce-

dures for the aequisition authorized und.er sub-

section (a),

"(B) ConnncrroN oF DEFTcIENcTES.-

"(i) IN cENERar,.-If the Court finds

that a certifieation required by subsection

(g) does not contain all of the required ele-

ments, or that the procedures required by

;

I

I
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subsections (e) and (f) are not consistent

with the requirements of those subsections

or the fourth amendrnent to the Constitu-

tion of the United States, the Court shall

issue an order directing tire Government

to, at the Government's election and to the

extent required by the Court's order-

"(I) correct any deficiency identi-

fied by the Court's ord.er not later

than 30 days after the date the Court

issues the order; or

"(II) cease the acquisition âu-

thorized under subsection (a),

"(ii) LrurrÁ.TroN oN usn oF rNFoR-

I\,IATION.-

"(I) I¡u GENERAt,.-Except as

provided in subclause (I[), no infor-

mation obtained or evidenee derived

from such acquisition shaJl be received

in evidence or otherwise disclosed in

any triaì., hearing, 0r other proceeding

iri or before any court, grand jury, de-

parhaent, offt.ce, agency, regulatory

body, legisiative committee, or other

authority of the United States, a
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State, or political subdivision thereof,

and no information concerning any

United States person acquired foom

such acquisition shall subsequently be

used or disclosed in any other manner

by Federal officers or employees with-

out the consent of sueh person, except

with the approval of the Attorney

General if the information indicates a

threat of death or serious bodilv harm

to any person.

"(II) Excpprrox.-If the Gov-

ernment corrects any deficienoy iden-

tified by the Court's order undèr

clause (i) and such corrected certifi-

.cation or procedure is substantially

similar to the certification or proce-

dure rejected by the Court, the Court

may permit the use or disclosure of

information acquired before the date

of the correction pursuant to such

minimization procedures as the Court

shall establish for purposes of this

clause.
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"(C) RnQIIIT,EMENT FoR, wnITTEN sT¿.TE-

MENT.-fn support of its orders under this sub-

section, the Court shaJl provide, sirnuì.taneously

with the orders, for the record a written state-

ment,of its reasons,

"(6) AlrnAr.-

"(A) Appper, To rHE courìT oF RE-

wn\r/.-The Government rnay appeal any order

under this section to the Foreign Intelligence

Surveillanee Court of Review, which shall have

jurisdiciion to review such order. For any deci-

sion affirming, reversing, or modi$'ing an ord.er

of the Foreign Intelligence Surveillance Court,

the Court of Review shall provide for the record

a written statement of its reasons.

"(B) Srev eENDTNG A-epEAr.-The Gov-

ernment may move fgr a stay of any order of

the Iloreign Intelligence Surveillance Court

under paragraph (5)(B)(i) pending review by

the Çourt en banc or pending appeal to the

Foreign Intelligence Surveillance Court of Re-

view.

"(C) Cnnrlon¿nr ro TÍrE .supREME

counl.-The Government may frle a petition

for a writ of certiorari for review of a d.ecision

1
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I of the Court of Review issued. und.er subpara-

2 graph (A). The recond for such review shall be

3 transmitted under seal to the Supreme Court of

4 the United States, which shall have jwisdiction

5 to review such decision.

6 "(7) Corwrr¡¿Ncn nnyrnw,-The Court may

7 review and assess compliance with the minimization

I procedwes submitted to the Court pursuant to sub-

9 Sections (c) and (f) by reviewing the semiannual as-

10 sessments submitted by the Attorney General and

11 the Director of National Intelligence pursuant to

12 subsection 0X1) \rÍith respect to compliance with

13 minimization procedures. In conducting a. reyiew

14 under this paragraph, the Court may, to the extent

15 necessâ,ry, require the Government to provide addi-

16 tional information regarding the acqrrisition, reten-

17 tion, or dissemination of information coneerning

l8 United States persons during the eourse of an acqui-

19 sition authorized under subsection (a).

20 "0) Junrcrarr PnocEEDrNGS.-JudiciaJ proceedings

21 under this section shall be conducted as elçeditiously as

22 possible.

23 "(k) M¿rwrp¡¡¡Ncn oF Rpconos.-

24 "(1) Srevo¿¡¡S.--A record of a proceeding

25 under this section, including petitions filed, orders
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granted, and statements of reasons

shalì þs maintained under security measures adopted.

by the Chief Justice of the United States, in con-

sultation with the Attorney General and the Director

of National Intelligence.

"(2) X'nrNG aND nEVrEW.-All petitions under

this section shall be füed under seal. In any pro-

ceedings under this section, the court shall, upon re-

quest of the Government, review ex parfe and in

camera any Government submission, or portions of

a submission, which may include classified informa-

tion.

"(3) RnrnurloN ox' REcoRDS.-A direetive

made or an order granted under this section shall be

retained for a period of not less than 10 years from

the date on which such directive or such order is

made.

"(l) OrænsrenT.-

"(1) Snmramruer, AssESSMENn.-Not less fre-

quently than once every 6 months, the Attorney

General and Director of National Intelligence shall

assess compliance with the targeting and minimiza-

tion procedures required by subsections (c), (e), and

(f) and shall submit each such assessment to-
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"(A) the Foreign Inteliþnce Surveillance

Court; and

"(B) the congressional intelligence commit-

tees.

"(2) Aepucy AssnssMn¡lr,-The Inspectors

General of the Department of Justice and of any

element of the intelligence colTrlnunity authprized to

acquire foreign intelligence information under sub-

section (a)-

"(A) are authorized to review the compli-

ance of their agency or element with the tar-

geting and minimization procedures required by

subsections (c), (e), and (f);

"(B) with respect to acquisitions author-

ized und.er subsection (a), shall revie'w the num-

ber of disseminated intelligence reporbs con-

taining a referenee to a United States person

identity and the number of United States per-

son id.entities subsequently disseminated by the

element coneerned in response to reguests for

identities that were not referred to by name or

title in the original reporting;

"(C) with respect to acquisitions author-

ized uúder subsection (a), shall review the num-

ber of targets that were later determined to be
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located in the United States and the number of

persons located in the United States whose

communications rvere reviewed; and

"(D) shaJl provide eaeh sueh review to-
"(i) the Attorney General;

"(ii) the Director of National Intel-

ligence; and

"(iü) the congressional intelligence

committees.

" (3 ) A-r.lvuar, REvrEw.-

"(A) RnqurnnunNr ro coNDucr,-The

head of an element of the intelligence eommu-

nity conducting an acquisition authorized under

subsection (a) shall direct the eiement to con-

duct an annual review to determine whether

there is reason to believe that foreign intel-

ligence information ha,s been or will be obtained

ftom the acquisition. The annuaJ. review shall

provide, with respect to sueh acquisitions au-

thorized under subsection (a)-

"(i) an accounting of the number of

disseminated intelligence reports con-

taining a reference to a United States per-

son identþ;
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"(ii) an accounting of the number of

United States person identities subse-

qu.ent]y disseminated by that element in re-

sponse to requests for identities that were

not referred to by name or title in the

original reporting; and

"(iiÐ thei mrmber of targets that were

later determined to be located in the

United States and the number of persons

located in the United States whose commu-

nications were reviewed..

"(B) Usn oF nnlrrnW.:-The head of each

element of the intelligence community that con-

ducts an annual review under subparagraph (4,)

shall use each such review to evaluate the ade-

quacy of the minimization procedures utilized

by such element or the application of the mini-

mization.procedures to a particular acquisition

authorized under subsection (a),

"(C) PnovrsroN or, RErrTEw ro noRErcN

INTEI¡I.JIGENCE SURVEILI,\NCE COUR,T.-The

head of each element of the intelligenee eommu-

nity that conducts an annual review under sub-

paragraph (A) shall provide such review to the

Foreign Inteiligence Surveillance Courr.
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"(4) RnroRTS To coNGriESS.-

"(A) SnvneNNUAr nnponr.-Not less fre-

quently than once every 6 months, the Attorney

General shaJl fulty inform, in a manner con-

sistent with national security, the eongressional

intelligenee committees, the Committee on the

Judiciary of the Senate, and the Comrnittee on

the Judiciary of the House of Representatives,

concerning the implementation of this Act.

"(B) CoNTENT.-Each report made under

subparagraph (A) shall include-

"(i) any certifieations made urrder

subsection (g) during the reporting period;

"(ii) any directives issued under sub-

section (h) during the reporting period;

"(iii) the judicial review during the re-

porting period of any such certifications

and targeting and minimization proeedures

utilized with respect to such acquisition,

including a copy of any order or pleading

in connection with such review that con-

tains a significant legal interpretation of

the provisions of this Aet;
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"(iÐ any actions taken to challenge or

enforce a d.irective under paragraphs (4) or

(5) of subsections (h);

"(v) any compliance reviews con-

ducted by the Department of Justice or

the Office of th.e Director of National In-

telligence of acquisitions authorized under

subsection (a);

"(vi) a desøiption of any incid.ents of

noncompliance with a directive issued by

the Attorney General and the Direetor of

National Intelligence under subsection (h),

including-

"(I) ineidents of noncompliance

by an element of the intelligence com-

munity with procedures adopted pur-

suant to subsections (c), (e), and (f);

and

"(fr) incidents of noncompliance

by a specified person to whom the At-

torney General and Director of Na-

tional Intelligence issued a directive

under subsection (h);

"(vii) any procedures implementing

this section; and
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1 "(viii) any annual revie\¡i conducted

2 pursuant to paragraph (3).

3 "src. ?0s. usn oF' INFoRItdATToN ACerrrRED UNDER snc-

4 TroN ?oz.

5 "Information acquired ftom an acquisition conducted

6 under section 702 shall be deemed to be information ac-

7 quired from an electronic surveilLance pursuant to title I
B for purposes of section 106, except for the purposes of

9 subsection (j) of such section.".

l0 (b) î¡¡ln oF CoNrENrs.-The table of contents in

11 the first section of the Foreign Intelligence Surveillance

12 Act of 1978 (50 U.S.C, 1801 et seq.) is a¡rended-

13 (1) by striking the item relating to title VII;

14 (2) by striking the item relating to section 201;

15 and

16 (3) by adding at the end the following:

"TITIJE VII-ÁÐDITIONAIT PROCEDURES FOE TAIìGETING COMMU-
NICATIONS OF' CEATAIN PEN,SONS 'OUTSIDE THE UNITED
STATES

"Sec. 701, Definitions.

"Sec. 702. Procedures fär acquiring the communications of cerüain persons out,
side the United St¿tes.' "Ses. 703. Use of information acquired u¡der section ?02,".

17 (c) SuNsBr;-

18 (1) Iw GENERAT,.-Except as provided in para-

19 graph (2), the amendments made by subsections

20 (a)(2) and (b). shall cease to have effect on Decem-

21 ber 31, 2013.
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| (2) CoNrrÀrurNç ApprrrcaBrr,rry.-section

2 702(h)(3) of the tr'oreign Intelligence Surveillance

3 Act of 1978 (as amended by subsection (a)) shatl re-

4 main in effect with respect to any directive issued

5 pursuant to section 702(h) of that Act (as so

6 amend.ed) during the period zuch directive was in ef-

7 fect. The use of information acquired by an acquisi-

8 tion conducted under section 702 of that Act (as so

9 amend.ed) shall continue to be governed by the provi-

l0 sions of section 703 of that Act (as so amended).

11 sEc, IO2. STATEMENT oF ExcLUsT\IE MEANs BY \ryHICH

12 ELEcrRoNrc suR\¡ETLLANcE AND rltrrcRcnp-

13 TroN oF cERTATN coMMUNrc.ÀTroNS 1\4Ay BE

14 coNDucrED.

15 (a) Sr¿rpMENr or ExcrJusrvn MEANs,-Title I of

16 the Foreign Intelligence Surveillance A,ct of 1g78 (50

17 U.S.C. L801 et seq,) is amended by adding at the end

18 the following new section:

19 "STATEMENT oF ExcrJusrun MEANS By wrIIcH ErJEC-

20 TRoNIc suRvEIr,rJANcE AND INTERCEpTToN oF cER-

2l TAIN coMMUNrc¿.TIoNS MAy BE coNDUorED

22 "SEC. 112. (a) This Act shall be the exclusive means

23 for targeting the communications or conununications in-

24 formation of United Statês persons for foreþ intelligence

25 purposes, whether such persons are inside the United

26 States or outside the United States.

I

l.
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1 "(b) Chapters 119 and I27 of title 18, United States

2 Code, and this Act shall be the exclusive means by which

3 electronic surveillance. and the interception of domestic

4 wire, oraJ, or eìectronic communications may be con-

5 ducted,

6 "(c) Subsections (a) and (b) shall apply unless spe-

7 cific statutory authorization for electronie surveillance,

8 other than as an amendment to this Act, is enacted. Such

9 specific statutory authonzation shall be the only exeeption

l0 to subseetion (a) and (b).",

1l (b) CoNToRMTNG Aivr¡N¡unNTs.-

12 (1) I¡r GnNnnArr,-Seetion 25IL(2)(ù of titie

13 18, United States Code, is amended by adding at

14 the end the following:

15 "(iii) A certification under subparagraph (ii)(B) for

16 assistance to obtain foreign inteliigenee information shall

17 identiff the specific provision of the Foreign Intelligence

18 Surveiliance Act of 1978 (50 U.S.C. 1801 et seq,) that

19 provides an exception from providing a court order, and

20 shall certi$r that the statutory requirements of such provi-

21 sion have been met,".

22 (2) TenlB oF coNruNrs.-The table of eon-

23 îents in the first section of the Foreign Intelligence

24 Surveillance Act of 1978 (50 U.S.C. 1801 et seq.)
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is amended by adding dfter the item relating to sec-

tion 111, the following:

"Sec. 112. Statement of exclusive means by which electronic sun/eillauce ¿nd
interception of certain comnrunications may be conclucted.',.

3 spc. tos. SUBMITTAT, To coNcRESS oF cERTATN counT

4 oRDERs UNDER THE FoRErcN rrcrEl,.

) LTGENCE SURVEILLAj\CE ACT Otr 1978.

6 (a) INclusroN oF Cnnr¡rx Onnnns rN SDÀ,rr-AN-

7 Nu¿r, Rpponrs oF ArroRNEy GnNnn¿r_,.-subsection

I (a)(5) of section 601 of the Foreign Intelligence Surveil-

9 lance Act of 1978 (50 U,S.C, 1871) is amended by strik-

10 ing "(not including orders)" and insertiog i', orders,,',

11 (b) Rnponrs By Arronxpy GuNnn¡l oN CERTATN

12 Orrrnn On¡nns.-Such section 601 is further amended

l3 by adding at the end the following new subsection;

14 "(c) The Attorney General shall submit to the com-

15 mittees of Congress referred to'in subsection (a) a copy

16 of any d.ecision, order, or opinion issued by the court es-

17 tablished under section 103(a) or the court of review es-

t8 tablished under section 103(b) that includes significant

19 construction or interpretation of any provision of this Act

20 not.later than 45 d.ays after such decision, order, or opin-

21 ion is issued.".

22 sEC. r04, AppLrcATIoNs FoR corrnT oRDERs.

23 Section 104 of the Foreign Intelligence Surveillance

24 .A.ct of 1978 (50 U.S.C, 1804) is amended-

II
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(1) in subsection (a)-
(A) by striking paragraphs (2) and (11);

(B) by redesignating paragraphs (3)

through (10) as paragraphs (2) through (9), re-

spectively;

(C) in paragraph (5), as redesignated by

subparagraph (B) of this paragraph, by striking

i'detailed";

(D) in paragraph (7), as redesignated by

subparagraph (B) of this paragraph, by striking

"statement of" and inserting "summary state-

ment of';

(E) in paragraph (8), as redesignated by

subparagraph (B) of this paragraph, by adding

"and" at the end; and

F) in paragraph (9), as redesignated by

subparagraph (B) of this paragraph, by striking

"; and" and inserting a period;

(2) bV striking subsection (b);

(3) by redesignating subsections (c) through (e)

as subsections (b) through (d), respectively; and

(4) in paragraph (1)(A) of subsection (d), as re-

designated by paragraph (3) of this subsection, by

striking "or the Director of National Intelligence,,
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I and inserting "the Director of National Intelligence,

2 or the Directoi of ilre Central Intelligence Agency,'.

3 snc. 105. rssuaNcn or,AN oRDER.

4 section 105 of the Foreign Inteiligence surveillance

5 Act of.1978 (50 U.S.C. 1805) is amended-

6 (1) in subsection (a)-
7 (A) by striking paragraph (1); and

8 (B) by redesignating paragraphs (Z)

9 through (5) as paragraphs (l) through (4), re_

10 spectively;

11 (2) in subsection (b), by striking ,,(a)(B)', 
and

12 inserting "(a)(Z),,;

13 (3) in subsection (c)(1)-
14 (A) in subparagraph (D), by adding ,,and,,

15 at the end;

16 (B) in subparagraph (E), by striking ,,;

17 andl' and inserting a period; and

18 (C) bv striking subparagraph (F);

tg (a) by striking subsection (d);

20 (5) by redesignating subsections (e) through (i)

21 as subsections (d) through (h), respectively;

22 (6) bV amending subsection (e), as redesignated

23 by paragraph (b) of this section, to read as follows:

24 "(e)(1) lrlotwithstanding any other provision of this

25 title; the attorney General may authorize the emergency

l

l

i
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1 emplo¡.'rnent of electronic surveillance if the Attorney Gen-

2 eral-

3 "(A) determines that an emergency situation

4 exists with respect to the employment of eiectronic

5 surveillance úo obtain foreign intelligence informa-

6 tion before an order authorizing such surveillanoe

7 can with due diligence be obtained;

8 "(B) determines that the factual basis for

9 issuance of an order under this title to approve such

10 electronic surveillance exists;

1l "(C) informs, either personally or through a

12 designee, a judge having jurisdiction under section

13 103 at the time of such authorization that the deci-

14 sion has been made to employ emergency electronic

15 surveil.lance; and.

16 "(D) makes arr application in aecordance with

17 this title to a judge having jurisdiction under $ection

18 103 as soon as practicable, but not later.than l-68

19 hours after the Attorney General authorizes such

20 surveillance.

2l "(2) If the Attorney General authorizes the emer-

22 gency employment of electronic surveillance under para-

23 graph (1), ihe Attorney General shall require that the

24 míntmization procedures required by this title foi the

25 issuance of a judiciäl order be follov¡ed.
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I "(3) In the absenee of a judiciai order approving such

2 electronic surveillance, the surveillance shall terminate

3 when the information sought is obtained, when the appli-

4 cation for the order is denied, or after the elçiration of

5 168 hours from the time of authorization by theAttorney

6 General, whiehever is earliest.

7 "(4) A denial of the application made under this sub-

8 section may be reviewed as provided in section 103. 
\

9 "(5) In the event that such application for approvaJ

10 is denied, or in a.ny other case where the electronic surveil,-

11 lance is terminated and no order is issued approving the

12 surveill.ance, no information obtained or evidence derived

13 from such surveillance shalL be received in evidence or oth-

14 erwise disclosed in any trial, hearing, or other proceeding

15 in or before any court, gland jury, department, office,

16 a.geîcy, regulatory bod¡ legislative committee, or other

17 authority of the United States, a State, or political sub-

18 division thereof, and no info.rmation concerning arry

19 United States person acquired from such sun¡eillance shall

20 subsequently be used or disclosed in any other manner by

2I Federal officers or employees without the consent of such

22 person, except with the approval of the Attorney General

23 if the information indicates a threat of death or serious

24 bodily harm to any person.
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"(6) The Attorney General shalì ¿sssss eoürpliance

with the requirements of paragraph (5)."; and

(7) by adding at the end the following:

"(i) In any case in which the Government makes an

application to a judge under this title to conduct electronic

surveillance involving communications and the judge

grants such application, upon the request of the applicant,

the judge shall also authorize the installation and use of

pen registers and trap and trace devices, and rlirect the

disclosure of the information set forth in section

402(d)(2)." .

SEC. 106. USE OF TNFORMATION,

Subsection (i) of section 106 of the Iloreign Intel-

lige4ce Surveillance Act of 1978 (8 U.S.C. 1806) is

amended by striking "radio eotnmunication" and inserting

t'communicationt'.

SEC. 107. AII{ENDMENTS FOR PITYSICAL SEARCHES.

(a) AppltcarroNs.-Section 303 of the Foreign In-

telligence Surveillance Act of 1978 (50 U.S.C. 1823) is

amended-

(1) in subsection (a)-
(A) by striking paragraph (2);

(B) by redesignating paragraphs (3)

through (9) as paragraphs (2) through (8), re-

spectively;
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1 (C) in paragraph (2), as redesignated by

2 subparagraph (B) of this paragrâph, by striking

3 " detailed";

4 (D) in paragraph (B)(C), as redesignated

5 by subparagraph (B) of this paragraph, by in-

6 serting "or is about to be" before (,owned',; 
and

7 (E) in paragraph (6), as redesignated by

8 subparagraph (B) of this paragraph, in the

9 ma,tter preceding subparagraph (A)-
10 (i) by striking "Affairs or', and insert-

n ing "Affairs,"; and

12 (ii) by striking ,,Senate-,, and insert-

13 ing "Senate, or the Deputy Director of the

14 Federal Bureau of Investigation, if des-

t5 ignated by the President as a certifiring of-

16 ficial-"; and

17 (2) in subsection (d)(t)(A), by striking ,,or the

18 Direetor of National Intelligence', and inserting ,,the

19 Director of National Intelligence, or tkre Director of

20 the Central Intelligence Agency',.

21, (b) Onnpns,-section 804 of the For:eign Intel-

22 ligence Surveillance Act of 19?8 (50 U.S.C. lg}4) is

23 amended-

24 (1) in subseetion (a)-
25 (A) by striking paragraph (1); and
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I (B) by redesignating para,graphs (Z)

2 through (5) as paragraphs (1) through (4), re_

3 spectively; and

4 (2) by amending subsection (e) to read as foi_

5 lows:

6 "(e)(1) Notwithstanding any other provision of this

7 title, the Attorney General may authoríze the emergency

8 emplo¡rment of a physical search if the Attorney General-
g 'i(e) determjnes that an emergeney situation

10 exists with respect to the employment of a physical

1l search to obtain foreign intelligence information be-

12 fore an order authorizing such physical seareh can

13 with due diligence be obtained;

14 "(B) deterrnines that the factual basis for

15 issuance of an order under this titte to approve such

16 physical search exists;

l'7 "(C) informs, either personally or through a

18 designee, a judge of the Foreign Intelligence suryeil-

l'9 lance court at the time of sueh authorization that

20 the decision has been made to employ an emergency

21 physical search; and

22 '(D) makes an application in aecordance with

23 this title to a judge of the Foreign Intelligence sur-

24 veillance court as soon as practicable, but not more

I
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1 than 168 hours after the Attorney General author-

2 izes such physical search,

3 "(2) If the Attorney General authorizes the emer-

4 gency employment of a physical search under paragraph

5 (1), the Attorney General shall require that the minimiza-

6 tion procedures required. by this title for the issuance of

7 a judicial order be followed.

8 "(3) In the absence of a judicial order apþroving sueh

9 physical search, the physical search shall terminate when

10 the information sought is obtained, when the application

11 for the order is denied, or afber the expiration of 16g

12 irours from the time of authorization by the Attorney Gen-

13 eraì, whiche.ver is earliest.

14 "(4) A denial of the application made under this sub-

15 seetion may be reviewed as provided in section 108.

16 "(5)(A) In the event that such application for ap-

17 proval is d-enied, or in any other case where the physical

18 search is terminated and no order is issued approving the

19 physical search, no information obtained or evidence de-

20 rived from such physical search shall be received in evi-

2l dence or othenvise disclosed in any trial, hearing, or other

22 proceeding in or before any court, grand jury, department,

23 office, agency, regulatory body, legislative committee, or

24 other authority of the united states, a state, or political

25 subdivision thereof, and no information concerning any
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I United States person acquired. from such physical search

2 shall subsequently be used or disclosed in any other man-

3 ner by Federal officers or employees without the consent

4 of such person, except with the approval of the Attorney

5 General if the inforrnation indicates a threat of death or

6 serious bodiiy harm to any person.

7 "(B) The Attorney General shall assess compliance

8 \Mith the requirements of subparagraph (A).".

9 (c) Co¡¡poßMrNG A¡mv¡mnxrs.-The tr oreign Intel-

l0 ligence Surveillance Act of 1978 (50 U,S.C. 1801 et seq.)

t I is amended-

t2 (1) in section 30a(a)(a), as redesignated by

13 subsection (b) of this section, by striking

1,4 "303(a)(?)(E)" and. inserting "SOS(a)(6)(E)"; and

15 (2) in section 305(k)(2), by striking

16 "303(a)(7)" and inserting "303(a)(6)".

l7 spc. ros. AMENDMENTS FoR EMERcENcy pEN nDGrsrERs

18 ANID TRAP A}ID TRAcE DEvIcEs

19 Section 403 of the X'oreign Inteltigence Surveillance

20 Act of 1978 (50 U.S.C. 1843) is amended-

2l (1) in subsection (a)(2), by striking "48 hours,'

22 and inserting "L68 hours"; and

23 (2) in subsestion (c)(l)(C), by striking ,,49

24 hours" and inserting "168 hours".
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I snc. 109. FoREIGN INTELLIGENcE sUR\¿EILLANcE coURT.

2 (a) Dpslçw¿uoN oF Juneps.-Subsection (a) of

3 section 103 of the Foreign Intelligence Surveillance Act

4 of 1978'(50 U.S,C. 1803) is amended by inserting "at

5 least" before "seven of the United States judicial cir-

6 cuits".

7 (b) Eu B¡¡rc Aurnonrry.-

I (1) IN GnNnn¿.rJ.-Subsection (a) of section

9 103 of the F oreign Intelligence Surveillance Act of

10 1978, as amended by subsection (a) of this section,

1l is further amended-

12 (A) by inserting "(1)" after "(a)"; and.

13 (B) by adding at the end the following new

14 paragraph;

15 "(2)(A) The court established under this subsection

16 may, op its own initiative, or upon the request of the Gov-

17 ernment in any proceeding or a party under section b01(f)

18 or paragraph (4) or (5) of section 702(h), hold a hearing

19 or rehearing, en banc, when ordered by a majority qf the

20 judges that constitute such court upon a d.etermination

21 that-
22 "(i) en banc consideration is necessary to se-

23 cure or maintain uniformity of the court's decisions;

24 or

25 "(ü) the proceeding involves a question of ex-

26 ceptional irnportance.
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1 "(B) fuy authority granted by this Act to a judge

2 of the court established under this subsection may be exer-

3 cised by the court en banc. 
'When 

exereising such author-

4 ity, the court en banc shall eomply with any requirements

5 of this Act on the exercise of such authority.

6 "(C) For purposes of this paragraph, the court en

7 banc shall consist of all judges who constitute the court

8 established under this subsection,".

g (2) Co¡r¡'onMrNG AMENDMENTs.-The Foreign

10 Intelligence Surveíllance Act of 1978 is ftrrther

I I amended-

12 (A) in subsection (a) of section 103, as

13 amended by this subsection, by inserting "(ex-

14 cept when sitting en banc under paragraph .

i5 (2))" a,ft,er "no judge designated under this

16 subseetion"; and

r7 (B) in section 302(c) (50 U,S.C. L822(c)),

18 by inserting "(except when sitting en banc)"

19 after "except that no judge".

20 (c) Srev oB, MoDrFrcÄTIoN Dunrlrc AN AppEAr,,-

2l Section 103 of the Foreign Intelligence Surveillance Act

22 of I978 (50 U.S.C. 1803) is amended-

23 (1) by redesignating subseetion (f) as sub-

24 section (g); and
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| (2) by inserting after subsection (e) the fol-

2 lowing nerr/ subseetion:

3 "(f)(1) A judge of the court established. under sub-

4 section (a), the court established under subsection (b) or

5 a judge of that court, or the suprerne court of the united

6 States or a justice of that court, may, in accord.ance with

7 the ruìes oftheir respective courts, enter a stay of an order

8 or an order modifying an order of the court established

9 únder subsection (a) or the court established under sub-

l0 section (b) entered under any title of this Act, while the

11 court established under subsection (a) conducts a rehear-

12 ing, while an appeal is pending to the court established

13 under subseetion (b), or while a petition of certiorari is

t4 pending in the Supreme Court of the United States, or

15 during the pendency of any review by that court.

16 "(2) The authority described in paragraph (1) shall

17 apply to an order entered under any provision of this

l8 Act.".

lg snc. 1ro. Tncrrttl.tcAl, AND coNFonMINc AMENDMENTs.

20 section 103(e) of the Foreign Intelligence surveil-

2l lance Act of 1978 (50 U,S.C. 1808(e)) is amended-

22 (1) in paragraph (1), by striking ,,1058(h) or

23 501(f)(1)" and inserting ,,501(f)(1) or 702,,; and,

24 (2) in paragraph (2), by striking ,,1058(h) or

25 501(f)(1)" and inserting,,501(f)(1) or 702,,.
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From:

Senh

I)amion D. Nielsen
U[ited Sta(es Selate
Co¡urrútfec on the Judici¿ry
Senatc¡r Arlen Sneotcrl-'_
IFOIA Exemption b(6) .l

Nielsen, Damion (Judlclary-Repl l6iudiclary.rep,senate.govl lffiffi12-¡.t9.o-l
Wednesday, November 07, 2007 4:56 PM

To: Seldel, Rebecca; Tracci, Robert N;Gerry, Brett (OLP)

subJect: FW: Possible FlsA Amendments to þe offered by senator specter

lmportance: Hlgh

Attachmonts: GRA07H03-xml.pdf; GRA07G93-xml,pdf; GRA07G9s-xml.pdf; GRAO7G97-xml.pdf; HEN0Zli29-xmì.pdf;
HEN07K42-xml (2),pdf; HEN07K56-xml,pdf; FISA-ExcluAmdtJENoTF99'pdf

From, Nlelsen, Damion (Judfclary-Rep)

Sent: Wednesday, November 07,2007 4;54 PM

To: Alf Judiclary Users
Su.bjech Posslble FISA Amendments to be offered by Senator Specter

fmpoÉance: HIgh

Attached are possible markup amendments to be offered by Senator Specter on5.2248 FISA).

GR.A07II03: Prevents the President from altering the ctear meaning of the FISA Amendments Act by
ínstructing the courts not to rely on a P¡esidontial statørrent when interpreting this Act.

GRA07G93: Prevents the President ftom altering the clear meæing of the EISA Amendments Act by
instructing the cowts not to rely on a Presid€ntial statementwhen interpreting thie Act; If ths P¡esÌdents issues

a signing 6tdtement for theFISA Amendments Act, expressly granß Congress the right to file anicus briefs in
any cure.in whioh the coilstruotion or constitutionality of the FISA Amendments Act is at issue,

GRA07G97: Prevents the President from altering the olea¡ meaning of the FISA Amendmerits Act by
instructing the courh not to rely on a Presidential statement when interpreting this Act; If the Pre.sidents issues

a signing statement for the FISA Amendrnents Act, expressly grants Cong¡ess the right to -file amicus brieß'in
any case in which the oonstruction or constitutionality.of the FISA Amendments Act is at issue; Grants

Congress standing to sèek declaratory judgment on the constitutionalþ of any presídential signing statement

issued for the FISA Amendments Act'

GRA07G95: Prevents the President from altering the clear meaning of the FISA Amendments Act by
instructíng the courts not to.rely on a Presidential statement when interpreting this Act; If the Presidents issues
'a signing statoment for the FISA Amendurents Act, expressly grants Cofrgress the right to file arnicus briefs in
any case in which the construction or constihrtionality of the FISA Amendments Ac.t is at issue; Grants

Congress standing to intervene for the presentation of evidenoo and oral argument in any case that come.s

befoie the Supreme Court in which a the constuction or constitutionality of the FISA Amendments Aot if the

President issues a sigúng statement on the Act .

HEN07I09: Substitutes the United States in plaoe of telecommunications servico providers in any oovored

3/13/2008
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civil action,

. HEN07I(56r Sets out a list of factors for the FISA court to consider in conducting judioial roview of the

targeting and minimization procedures which includes, previous authorizations, matters submitted to the court
for those auttrorizations, and the annual and semi-annual reports submitted to the Corut pursuant to subsection
703(rxr).

HEN07K42: Provides that the annual and semi-annual reports submitted to the FISA court, pursuant to
subsection 703(D(1), shall higger ongoing review by the court of the targeting and minimization procedures in
placq including as they relate to "acquisitions" already approved by the court.

JEN07F99: This amendment, which is based on language from S, I114, the Feinstein/Specter FISA
bill, makes clear that specifrc statutory language is required to repeal or modiff this act. This language
is intended to avoid future claims or confusion regarding the effect of autho¡izing legislation akin to
the AUtvfF on the reach and exclusivity of FISA.

3/13/2008
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AMENDMENT NO. Calendar No.

Purpose: To regulate the judicial use of presidential signing
statements in the interpretation of the FISA Amend,
ments Act of 2047.

IN THE SENATE OF TIm UNITED STATES-11Oth Cong., lsr Sess.

s.2248

To amend the Foreign Intelligence Surveillance Act of. Ig7B,
to modernize and streamline the provisions of that Act,'
and for other purposes.

F,eferred to the Committee on and
ordered to be printed

Ordered to lie on the table and to be printed

Al,rnrunvrnNr intended to be proposed by Mr, Spncrnn

Yiz:

1 At the end of the bill, add the following:

2 TITLE IV-PRESIDENTIAL
3 SIGNING STATEMENTS
4 src. 401. JUDIcIAL UsE oF PRDSIDENîTAL SIGNING STATE.

5 unurs.

6 fn determining the meaning of this Aet, no Federal

7 or State court shall rely on or defer to a presidential sign-

8 ing statement as a source of authority
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AMENDMENT N0. Calendar No.

Purpose: To regulate the judicial use of presid.entiar signing
statements in the interpretation of the FISA .{mend._
ments Act of 2007.

rN THE SENATE oF TrrE uNrrED STATES-rrOth cong., lst sees.

s.2248

To amend the Foreign Intelligence surveillance Act of 1gzg.
to modernize and streamline the provisions of that act,
and for other purposes.

Referred to the Committee on and
ordered to be printed

Ordered to lie on the table and to be printed.

Aunw¡unNr intended to be proposed by Mr. Spncrnn

Yw:

I At the end of the bitl, add the following:

2 TITLE TV_PRESIDENTIAL
3 SIGNING STATEMENTS
4 spc.4ol. DEFINITIoN.

5 as used. in this title, the term "presidentiar signing

6 statement" means a statement issued by the president

7 about a bill, in coqiunction with signing that bill into law

8 pursuant to Article f, seition 7, of the Constitution.
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1 snc. 4oz. JvDrcIÄL usn oF pREsrDENrraL src¡vrNc srATE-

2 Mpr{rs.

3 In determining the meaning of this Act, no X'ederal

4 or State court shall rely on or defer to a presidential sign-

5 ing statement as a source of authority.

6 src. 40s. coNcRDSsroNAL RrcHT To pARTTcIpATE IN

7 counT pRocEEDrNcs oB STIBMIT cr.aRr.

I FYrNc REsoLUTroN.

9 (a) CoxennssroNarJ Rrenr To P¿nucrp¿,np as

l0 Arvrrcus Cume¡,-If a presidential signing staternent is

11 issued concerning this Act, in any aetion, suit, or pro-

12 ceeding in any Federal or State court (including the Su-

13 preme Court of the United States), regarding the con-

14 struction or constitutionality, or both, of this Act, the tr'ed-

15 eral or Sta,te Court shaJl permit the United States Senate,

1,6 through the Office of Senate Legal Counsel, as authorized

17 in section 70L of the Ethics in Government Act of 1978

18 (2 U,S.C. 288), or the United States Ilouse of Represent-

19 atives, through the Office of GeneraL Counsel for the

20 United States l{ouse of Representatives, or both, to par-

21 ticipate as an amicus curiae, and to present an oral argu-

22 ment on the question of the Act's construction or constitu-

23 tionality, or both. Nothing in this section shall be con-

24 strued to confer standing on any parüy seeking to bring,

25 or jurisdiction on any court with respect to, any civil or

26 criminal action, including suit for court costs, against
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I Congress, either House of Congress, a Member of Con-

2 gress, a committee or subcommittee of a House of Con-

3 gress, any office or agency of Congress, or any officer or

4 employee of a llouse of Congress or any office or agency

5 of Congress,

6 (b) ColcnpssroN¿r Rronr To SueMm Cl,¿¡rr'ylNc

7 Rnsor,tltroN.-fn any suit referenced. in subsection (a),

8 the full Congress may pass a concurrent resolution declar-

9 ing its view of the proper interpretation of the Act of Con-

10 gress at issue, clarifizing Congress's intent or clarif ing

11 Congress's findings of fact, or both. If Congress does pass

12 such a eoncurrent resolution, the Federal or State court

13 shall permit the United States Congress, through the Of-

14 fice of Senate Legal Counsel, to submit that resolution

15 into the record of the case as a matter of right.

16 (c) E>pn¡lrnn Cousrnnn¿.rroN.-It shall be the

17 duty of each Federal or State court, including the Su-

18 preme Court of the United States, to advance on the dock-

19 et and to expedite to the greatest possible extent the dis-

20 position of any rnatter brought under subsection (a).

t.



O :\GRA\GIiA0 7G9 ó.:anl S.L,C.

AMENDMENT NO. Calendar No.

Purpose: To regulate the judicial use of presidential signing
statements in the interpretation of the FISA Amend--

ments Act of 2007.

IN THE SENATE OF TIIE UNftED STATES-IIOúh Coqg.' lst Sees.

s.2248

To amend the Foreign Intelligence Surveillance Act of 1978,

to modernize and streamline the provisions of that Act,
and for other purposes.

Referred to the Committee on and
ordered to be printed

Ord.ered to ìie on the tabie and to be printed

A¡,rpNnun¡tr intended to be proposed by Mr. Spncrnn

Yiz:

1 At the end of the bill, add the following:

2 TITLE TV-PRESIDENTIAL
3 SIGNING STATEMENTS
4 spc.4or. DEFrNrrroN.

5 As used in this title, the term "presidential signing

6 statement" means a statement issued by the President

7 about a bill, in conjunction with signing that biit into law

8 pursua.nt to Articte I, section 7, of tbe Constitution.
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1 src. 402. JUDIcIAL UsE oF PREsIDE}flrTAL sIGMNG sTATE.

2 MENTS.

3 In determining the meaning of this Act, no Federal

4 or State court shatl rely on or defer to a presid.ential sign-

5 ing statement as a source of authority.

6 snc. 40s. coNcREssroNAL RrcIrr ro pARTrcrpATE rN

7 counT pRocEEDrNcs oR sUBMIT cr,ARr.

I FrrNc RESoLUTToN.

9 (a) CoNçnnssroNAL Rrç¡m To P¿nrlcrpern AS

10 A¡¿icus Curu¡p.-If a presidential signing statement is

1l issued cqncerning this Act, in any action, suit, or pro-

12 ceeding in any Federal or State court (inctuding the Su-

13 preme Court of the United States), regarding the con-

14 struction or constitutionality, or both, of this Aet, the Fed-

15 eral or State Court shaì.Ì permit the United States Senate,

16 through the Office of Senate Legal Counsel, as authorized

17 in section 701 of the Ethics in Government Act of 1g?B

18 (2 U,S.C. 288), or the United States House of Represent-

19 atives, throu.gh the Office of General Counsel for the

20 United States House of Representatives, or both, to par-

21 ticipate as an amicus curiae, and to present an oral argu-

22 ment on the question of the Aet's construction or constitu-

23 tionality, or both. Nothing in this section shaJl be con-

24 strued to confer standing on any party seeking to bring,

25 or jurisdiction on any eourt with.respect to, any civil or

26 criminal action, ineluding suit for eourt costs, against
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I Congress, either House of Congress, a Member of Con-

2 gress, a committee or subcommittee of a lfouse of Con-

3 gress, any offrce or agency of Congress, or any officer or

4 employee of a House of Congress or any office or agency

5 of Congress.

6 (b) CoNanBSSroNAr Rrç¡rr To Susmr Cr.,Àr,rFyrNG

7 Rpsor,urroN,-fn any suit referenced in subsection (a),

8 the fuJl Congress may pass a concurrent resolution declar-

9 ing its view of the proper interpretation of the Act of Con-

l0 gïess at issue, clari$zing Congress's intent or ciari$ring

l1 Congress's findings of fact, or both. If Congress does pass

12 such a concurrent resolution, the Federal or State court

13 shall permit the United States Congress, through the Of-

14 fice of Senate Legal Counsel, to submit that resolution

15 into the record of the case as a matter of right.

16 (c) E>cppnmpn CoxsmnneuoN.-It shall be the

l7 duty of eaeh n'ederal or State court, including the Su-

18 preme Court of the United States, to advance on the dock-

19 et and to expedite to the greatest possibie e>rtent the dis-

20 position of any matter bqought under subsection (a).

2l snc. 404. coNcREssroNAL Rrcrrr ro TNTERvENE oR.suB.

22 Mrr cr"ARrFyINc REsoLUTroN.

23 (a) Noucn ro CoNeR,nSS.-If a presidential signing

24 statement is issued concerning this Aet, in any action,

25 suit, or proceeding in the Supreme Court of the United
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I States, wherein the construction or constitutionality, or

2 both, of this Act is at issue, the Supreme Court shall cer-

3 iiry such fact to the Office of Senate Legal Counsel and

4 to the Office of General Counsel for the United States

5 House of Representatives.

6 (b) CoxcnpssroNÁr RIcHT To lNTnrivolrn.-fn any

7 suit referenced in subsection (a), the Supreme Court shall

I permit the United States Senate, through the Office of

9 Senate l-regal Counsel, or the United States House of Reþ-

10 resentatives, through the Office of General Counsel for the

t 1 United States l{ouse of Representatives, or both, to inter-

12 vene for presentation of evidence, if evidence is otherwise

13 admissible in the case, and for argument on the question

14 of the Act's constmction or constitutionalit¡ or both. The

15 United States Senate and l{ouse of Representatives shall,

16 subject to the applieable prwisions of law, have all the

17 rights of a party and be subject to all liabilities of a party

18 as to court costs to the extent necessary for a proper pres-

19 entation of the facts and law relating to the question of

20 constitutionality. Nothing in this section shall be con-

2l strued to confer standing on any party seeking to bring,

22 or jurisdiction on any court with respect to, any civil or

23 criminal action, including suit for court costs, against

24 .Congress, either House of Congress, a Member of Con-

25 gress, a committee or subcommittee of a House of Con-
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1 gress, any office or agency of Congress, or any officer or

2 employee of a House of Cçngress or any office or agency

3 of Congress.

4 (c) CoNcn¡ssroNat R¡cgr To Sunurr Cr,Arìrr.yrNe

5 B,pso¡,tITroN.-In any zuit referenced. in subsection (a),

6 the fu-ll Congress may pass a concurrent resoiution declar-

7 ing its view of the proper interpretation of the Act of Con-

8 gress at issue, clari$ring Congress's intent or cì.ariSzing

g Congress's findings of. fact, or both. If Congress does pass

10 such a concurrent resolution, the Supreme Court shall per-

11 mit the United States Congress, through the Office of

12 Senate l-.regal Counsel, to submit that resolution into the

13 record of the ease as a matter of right,
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AI\{ENDMENT NO. Calendar No.

Purpose: To regulate the judicial use of presidential signing
statements 'in the interpretation of the n'rsA amend-
ments Act of 2007.

IN THE SENATE OF THE UNÍIED STATES_I1Oth Cong., let Sees.

s.2248

To amend the x'oreign Intellig'ence su¡veillance act of \g7g,
to modernize and streamrine the provisions of that act,
and for other purposes.

Referred to the Committee on and
ordered to be printed

Ordered to lie on the table and to bp printed

A¡rn¡¡owrp*r intended to be proposed by Mr, spncrnn
Yiz:

I At the end of the bill, add the following:

2 TITLE TV-PRESIDENTIAL
3 SIGNING STATEMENTS
4 snc.4or. DEFINÍuoN.

5 as used in this tifle, the term "presidential signing

6 statement" means a statement issued by the president

7 about a bill, ih coqiunction with signing that bil into law

I purs'uant to article r, section z, of the constitution.
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2

I snc. 4oz. JvDrcrAL usn oF pRESTDENTTAL srcNrNc srATE.

2 MENTS.

3 In determining the meaning of this Act, no Federal

4 or State court shall rely on or defer to a presidential sign-

5 ing statement as a source of autìrority

6 spc. 408. coNcREssIoNAL RrcHT To pAn,TrcrpATE rN

7 counT pRocEEDINcs oR suBMIT cLARr.

8 rYrNc RESoLUTToN.

9 (a) CoNcnnssroNarJ Rrcur To Pentrcrp¿,r¡ as

10 AløIcus Cunrep.-If a presidential signing statement is

11 issued concerning this Act, in any action, suit, or pro-

12 ceeding in any Federal or State court (including the Su-

13 preme Court of the United States), regarding the con-

14 struction or constitutionality, or both, of this Act, the X'ed-

15 eral or State Court shall permit the United States Senate,

16 through the Office of Senate l-,regal Counsel, as authorized

17 in section 701 of the Ethics in Government Act of 1978

18 (2 U.S.C, 288), or the United States House of Represent-

19 atives, through the Office of General Counsel for the

20 United States House of Representatives, or both, to par-

2I ticipate as an amicus curiae, and. to present an oral argu-

22 ment on the question of the Act's construction or constitu-

23 tionalit¡ or both. Nothing in this section shall be eon-

24 strued to confer standing on any paxty seeking to bring,

25 or jurisdiction on any court with respect to, any civil or

26 criminal action, including suit .for court costs, against
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I Congress, either House of Congress, a Member of Con-

2 gress, a committee or subcommittee of a House of Con-

3 gress, any office or agency of Congress, or any officer or

4 employee of a House of Congress or any office or agency

5 of Congress,

6 (b) CoNcn¡ssroNlt Rrçur To Sunvur Cr*\Rrr.yrNe

7 Rnsor,urroN.-fn any suit referenced in subsection (a),

8 the full Congress may pass a concurrent resoiution declar-

9 ing its view of the proper interpretation of the Act of Con-

10 gress at issue, clarifiiing Congress's intent or clarifying

11 Congress's findings of fact, or both. If Congress d.oes pass

12 such a concurrent resolution, the Federal or State court

13 shall permit the United States Congress, through the Of-

14 fice of Senate I-,regal Counsel, to submit that resolution

1.5 into the record. of the case as a matter of right,

16 (c) E>epnrr.nn Co¡lsronn¿.rro¡¡.-It shall be the

17 duty of each X'ed.eral or State court, including the Su-

18 preme Court of the United States, to advance on the dock-

19 et and to upedite to the greatest possible extent the dis-

20 position of any rnatter brought under subsection (a).

2I sEc. 404. coNcREssroNAL srAtIDrNc ro oBTAIN DEcLAR-

22 AToRyJUDcMENT.

23 Any court of the United States, upon the filing of

24 an appropriate pleading by the United States Senate,

25 through the office of senate l-regal counsel, or the united
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1 States House of Representatives, througli the Office of

2 General Counsel for the United States House of Rep-

3 resentatives, or both, may d.eclare the legality of any presi-

4 dentia^l signing statement concerning this Act, whether or

5 not further relief is or could be sought. Any such declara-

6 tion shall have the force and effeclt of a final judgment

7 or decree and shall be reviewable as sueh.
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AMENDMENT NO. Calendár No.

Purpose: To provide for the substitution of the United States
in certain civil actions.

IN TIIE SENATE OF TIIE UNÍIED STATES-110th Cong,, lst Sess.

s.2249

To amend the F oreign Intelligence Surveillance Act of lgTB,
to modernize and streamline the provisions of that Act,
and for other pu{poses.

Referred to the Comrnittee on
ordered to be printed

Ordered to lie on the table and to be printed

Aun¡roun¡lr intended to be proposed by

Yiz:

I On pa,ge 44, strike lines 5 through 13 and inserb the

2 following:

3 (3) CovgnBD cn¿Irr AcrroN,-The term ,,cov-

4 ered civil action" means a civit action filed in a Fed-

5 eral or State court-

6 (A) that-
7 (i) alleges that an eleetronic commu-

8 nication service provider furnished assist-

and
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I

2

aJ

4

5

6

'l

8

9

10

11

12

13

t4

15

I6

17

18

19

20

2l

22

23

24

25

2

ance to an element of the intelligence com-

munity; and

(ii) seeks monetary or other relief

from the eleetronic communication service

provid.er related to the provision of such

assista,nce; and

(B) relating to which, the Attorney Gen-

eral certifies to the court that the assistance al-

leged to have been provided by the electronic

communication service providerwas provided-

(i) in connection with an intelligence

activity involving communications that

\ryas-

(I) authorized by the President

during the period begirming on Sep-

tember 11, 2001, and ending on Jan-

uary I7,2007; and

(II) designed to detect or prevent

a terrorist alrtack, or activities in

preparation for a, terorist attack,

against the United States; and

(ii) described in a written request or

directive from the Attorney General or the

head of an element of the intelligence com-

munity (or the deputy of such person) to
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I

2

a
J

4

5
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3

the electronic communication service pro-

vider indicating that the activity wâs-

(I) authorized by the President;

and

(II) determined to be lav¡fu..

6 Strike section 202 andinsert the foliowing:

7 snc. s02. sr¡BsTrrurroN oF THE UNITED STATES FoR

8 ELEcTRoNrc coMMUNIcATIoN SERwcE

9 PRovIDERS.

10 (a) Excl,usrrn RDMEDy.-The remedy under this

11 section against the United States or any electronic com-

12 munication service provider is the exclusive remedy in any

13 covered civil action. Any other civil action or proceeding

14 for rnoney damages arising out of, or relating to the same

15 subject matter as, a covered civil action may not be filed

16 or maintained, without regard to when the act or omission

17 occurred..

18 (b) ActloNS.-The Attorney General shall defend

19 any covered civil action. Not later than the end of the pe-

20 riod. established by the Attorney General that begins on

2l the date of service or l¡rrowledge of service of any process,

22 an electronic communication service provider shall deliver

23 to the United States attorney for the district embracing

24 the place wherein the proceeding is brought and to the
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I Attorney General all proeess seryed upon that eleetronic

2 communication service provider relating to a covered civit

3 actíon.

4 (c) Sunsuru'rroN.-

5 (1) Iu cENEB,Al,.-Upon submission of the cer-

6 tification described in section 201(3)(B) by ihe At-

7 torney General, a covered eivil action in a Fed.eral

8 court shall be deemed an action against the United

g States under title 28, United States Code, and, the

l0 United States shall be substituted as the party de-

11 fendant.

12 (2) IN srATE counr.-Upon submission of the

13 certification described in section 201(3)(8) by the

14 Attorney General, a covered civil action in a State

15 court-

16 (A) may be removed without bond at any

l7 time before trial by the Attorney General to the

18 district court of the Unitêd States for the dis-

19 trict and division embracing the place in which

20 that covered civil action is pending; and

21 (B) shall be deemed to be an action or pro-

22 ceeding brought against the llnited States

23 under title 28, United States Code, and the

24 United States shall be zubstituted as the party

25 defendant.
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(d) PButroN.-

(1) I¡¡ cENEriaL.-If the Attorney Genera.l has

refused to submit a certification described in section

201(3)(8) relating to a civil action in Federal or

State court that, except for that certification, is a

covered civil action, a,rL electronic communication

serviee provider may at any time before triaJ. petition

the court to find and certiSz that the iequirements

of such a certification have been met.

(2) Notlcn.-A copy of a petition under para-

graph (1) shall be served upon the United States in

accordance with rule 4(dX4) of the n'ederal ltules of

Civil Procedure.

(3) Srarn courir pRocEEDrNGS.-If a petition

under paragraph (1) is filed in a civil action pending

in a State court, the action or proceeding may be re-

moved. without bond by the Attorney General to the

district court of the United States for the district

and division embracing the place in which it is pend-

ing, If a Federal court denies a petition in a civil ac-

tion removed under this paragraph, the civil action

shall be remanded to the State courb.

(4) SunsururroNt-ff a court enters a certifi-

cation deseibed in paragraph (1), that civil action

shall be deemed a covered civil action and to be an
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I action brought against the United States under title

2 28, United States Code, and the United States shall

3 be substituted as the party defendant.

4 (e) ENrnv oF CErr,TIFrci.TroN.-Upon submission of

5 a eeúifrcation described in section 201(3)(8) or entry of

6 a certification described in subsection (d)(1), a covered

7 civil action shall proceed in the same manner as any action

8 against the United States filed under section 13a6ft) of

9 title 28, United States Code, and shall be subject to the

10 limitations and exceptions applicable to those actions.

11 (f) PnnsnNrAt'roN To AGENcjy.-If a covered eivil

12 action in which the United States is zubstituted as the

13 party defendant und.er this section is dismissed for failure

14 first to present a claim under 2675(a) of title 28, United

15 States Code, such a claim shall be deemed to be timely

16 presented under section 2401(b) of title 28, United States

17 Code, if-
18 (1-) the claim would have been timeþ had it

19 been filed on the date the underþing civil action was

20 commenced; and

21 (2) the claim is plesented to the appropriate

22 Federal agency within 60 days afier.dismissal of the

23 covered civil action

24 (g) SnmlEMENr,-The Attorney General may com-

25 promise or settle any claim asserted in a covered civil ac-



O,\IIEñHEN0? I(2 9.¡ønl S.I-J.C.

I

1 tion in the manner provided in section 2677 of title 28,

2 United States Code, and with the same effect.

3 (h) Rum oF CoNsTnucrIoN,-Nothing in this sec-

4 tion may be construed to limit any otherwise available im-

5 munity, privilege, or defense under any other provision of

6 law.

7 (i) E¡'rncrrvn DATE AND Aprr,rc;errou.-'1.his sec-

8 tion shall apply to any covered civil action that is pending

9 on or after the date of enactment of this Aet.

ll
ll
ll
ll
ll
liii
l.¡l
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AMENDMENT NO. Calendar No.

Purpose: To clari$r that the Foreign Intelligence Surveillance
Court has the authority to continue its review of Govern-
ment targeting and minimízation procedures.

IN THE SENATE OF TIIE UNITED STATES-11Oth Cong., 1st Sess.

s.2248

To arnend the Foreign Intelligence Surveillance Act of 1978,
to modernize and streamline the provisions of that Act,
and for other pnrposes.

Referred to the Committee on
ordered to be printed

Ordered to lie on the table and to be printed

AlvrnNniun¡ru intended, to be proposed by

Yiz:

1 On page 18, sürike line 24 and, all. that follows

2 through page 19, line 10, and, insert the following:

3 "(3) TancETrNc Prr,ocEDURES.-

4 "(A) f¡¡ opxpner,.-The Court shall re-

5 view.the targeting procedures required by sub-

6 section (e) to assess whether the procedures are

7 reasonably designed to ensure that the acquisi-

8 tion authorized und.er subsection (a) is timited

and
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to the targeting of persons reasonably ì:elieved

to be located outside the United States.

"(B) Cor.lrrNurNe. oIrnnsrcut.-Upon re-

ceipt of a semiannuaÌ assessment or annual re-

view pursuant to subsections (l)(1)(A) and

(i)(3XC) respectively, the Foreign Intelligence

Suryeill.ance Court shall eonsider whether in

light of the reports, the targeting and minimiza-

tion procedures required by subsection (e) and

(f) are being fulfilled, with respect to any acqui-

sition previously approved under subsection (i),

and if not, shall require action to correct the

d.eficiencies in the manner prescribed by para-

graph (5)(B).

"(4) MrwrMrzarroN PRooEDUnES.-

"(A) .I* GENEnal,.-The Court shall re-

view the minimization procedures required by

subsection (f) to assess rvhether such proce-

dures meet the definition of minimization proce-

dures under section 101(h).

"(B) Cor.rrrxurNo ovERSTGHT.-Upon re-

ceipt of a semiannual assessment or annual re-

view pursuant to subsections (l)(lXA) and

(l)(3)(C) respectively, the Foreign Intelligenee

Surveillance Oourb shall consid.er whether in
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light of the reports, the targeting and minimiza-

tion procedures required by subsection (e) and

(f) are being fulfilled, with respect to any acqui-

sition previously approved under subsection (i),

and if not, shall require action to correct the

deficiencies in the manner prescribed by para-

graph (5)(B).".
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AMENDMENT NO. Calendar No,

Purpose: To clari$r that the FISA court has the authority
to continue its review of government targeting and mini-
mization procedures

IN THE SENATE OF TIIE UNITED STATES-11Oth Cong,, tst Sese,

s,2248

To amend the Foreign Intelligence Surveillance Act of 1g?8,
to modernize and streamline the provisions of that Act,
and for other purposes.

Referred to the Comrnittee on and
ordered to be printed

Ordered to lie on the table and to be printed

A¡tnu¡un¡¡r intend.ed to be proposed by

Yiz:

1 On page 18, strike line 24 and all that follows

2 through on page 19, Iine 10, and insert the following;

3 (3) T¿nsprrNc eRocEDURES.-

4 (A) Iw cENEB,Ar.-The Court shall review

5 the targeting procedures required by subsection

6 (e) to assess rvhether the procedures are reason-

7 ably designed to ensure that the acquisition au-

I thorized under subsection (a) is limited to the

i

t.
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(ii) pr:ior applications

ment under this Act and

the govern-

submissions

offered in suppor[ of those applications;

(üi) prior authorization orders of the

Court;

(iv) any Semiannual Assessment re-

port submitted to it, pursuant to sections

703(IX1XA) \l/ith information relevant to

the targeting procedures under review, un-

Iess such findings and conclusions are

found to be clearly erroneous; and

(v) any Annual Ileview report sub-

mitted to it pursuant to section

?O3(IXBXC) with information relevant to

the targeting procedures und.er review, un-

1

2

J

4

5

6

7

8

9

10

11

l2

l3

t4

15

t6

17

18

t9

20

2l

22

23

24

2

targeting of persons reasonably believed to be

located outside the United States.

(B) X'ecrons ro BE coNSIDERED,-When

conducting the review required under subpara-

graph (A), the Foreign Intelligence Surveillance

Court shall take into account-

(i) all support materials offered by the

government pursuant to the terms of this

Act;

by

all
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less such flndings and conclusions are

found to be clearly erroneous.

( 4) MrlimrzÄrroN pRocEDUr{,8S,-

(A) IN cENERAT,-The Court shall review

the minimízatíon procedures required by sub-

section (f) to assess whether such procedures

meet the definition of minimization procedures

under section 101(h).

(B) FecroRs ro BE coNsrDERED.-When

conducting the review required under subpara-

graph (A), the Foreign Intelligence Surveillance

Court shall talce into account-

(i) all support materials offered by the

government pursuant to the terms of this

Act;

(ii) prior applications by the govern-

ment under this Aet and aJl submissions

offered in support of those applications;

(iii) prior authorization orders of the

Court;

(iv) any Semiannual Assessment re-

port submitted to it, pursuant to sections

703(l)(1)(A) with information relevant to

the targeting procedures under review, un-

I

2

J

4

5

6

7

8

9

10

11

t2

13

14

15

t6

t7

t8

t9

20

21

22

23

24
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iess such findings and conclusions are

found to be clearly erroneous; and

(v) any Axnual Review report sub-

mitted to it pursuant to section

703(l)(3)(C) v¡ith information relevant to

the minimízalion procedures under review,

unless such findings and conclusions are

found to be clearly erroneous.
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AME¡{DMENT NO. Calendar No,

Purpose: To amend the FISA Amendments Act of. 2007
to require specific statutory langrrage to repeaì or modify
the provisions in the bill relating to electronic surveil-
lance and interce'otion of domestic communications.

IN THE SENATE OF TIIE UNITED STATES-1I0th Cong.' let Sess'

s,2248

To amend the Foreign Intelligence Surveillanee Act of 1978,

to modernize and streamline the provisions of that Act,
and for other purposes.

Referred to the Committee on and
ordered to be printed

Ordered to lie on the table and to be printed

A¡rnvniunmr intended to be proposed by

Yiz:

1 Strike section I02 and insert the folìowing:

2 spc. r0z. STATEMENT oF ExcLUSrvE MEANS BY wHIcH

3 nLECTRoNTc suR\zErLr.ANcE A¡rID TNTERoEp-

4 TroN oF DoMESTTc coMMUNlcATroNs I\,IAY

5 BEcoNDUcrED.

6 (a) STImMENT oF ExclJusrvn MEAtIs,-Title I of

7 the Foreign Intelligence Surveillance Act of 1978 (50
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1 U.S,C. 1801 et seq.) is amended by adding at the end

2 the followingr

3 "STATEMENT oF ExcrJusrvg MEANS BY wHICI{ Er,EC-

4 TIioNIc SURVETT,IJANCE -AND INTERCEPTION OF DO-

5 vrpsrrc coMI\{uNrc-A.TroNS MAY BE coNDUorED

6 "SEc. 112. Chapters 119 and 121 of title 18, United

7 States Code, and this Act shall be the exclusive means by

8 which electronic surveillance (as defined in section 101(f),

9 regardless of the limitation of section 701) and the inter-

10 ception of domestic wire, oral, or electronic communica-

1l tions rnay be conducted. No provision of law shall be eon-

12 strued to implicitly repeal or modify this title or any provi-

13 sion thereof, nor shall any provision of law be deemed to

14 repeal or modiff this title in any manner unless zuch pro-

15 vision of law, if enacted after the date of the enactment

16 of the FISA Amendments Act of.2007, e>ipressly amends

17 or otherwise specifically cites this title.".

18 (b) Te¡le oF CoMrENrs,-The tabLe of contents in

lg the first section of the tr'oreign Intelligenee Surveiliance

20 Act of 1978 (50 U.S.C. 1801 et seq.) is amended by add-

2I ing afber the item relating to section 111, the following:

"Sec. 112. Statement of exclusive means by which elecùronic surveillance ¿ncl

interception of domestic communications may be conducted.",
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Ahmad, Usman

From; Ssidel, Rebecca

Sent: Wednesday, Novernber 07,2007 6:00 PM

To: .Benczkowskl, Brlan A (OLA); Tracci, Robert N .

Gc: CassidY, Keith E

Subject: FW: SJC merkup - Possible amendments to S' 2248 (FISA)

lmpcirtance: High

Attachments: Sunsel Date.pdf; lG Audit,pdf; Domestlc Communications,pdf; Reverse Targeting,pdf

From: pozen, David (Judtctary'Dem) ¡matttoJ@Judiciary'dem,senate.govl r=,jffiTõ-nl
Sentr Wednesday, November}7,2007 4:50 PM l-" ---''-' '--, I

To: All Judlclary Users
Cc: Yeomans, Blll (Judlclary-Dem)
Subject: Possible amendments to S, 2248

Senator Kennedy or any other Senator may offer the attached amendments to 5.2248, the "Forelgn lntelligence Surveillance
Act of 1978 Amendments Act of 2007."

¡ ',Sunset Date": This amendment would change the sunsei date from 6 years to 2 yoars (from Dec. 31, 2013 to Dec,

. ÎtL 1ä,ì',: Thts amendment woutd requtre the Department of Justice Inspector General to conduct an audft and

submit a report on all programs of the Federal Governnenl Involving the acqulsltlon of communlcatlons conducted

without a court order on or after September 1 1, 2001 .

¡ ,¡Domestlc Communlcatlons": This amendment would clarlfy that under the now authorlties provlded ln thís Act, the
Government may not Intentionally acqulre any communication as to whlch lhe sender and all intended reclplents are

known at the time of thè acquisltion to be located In the Unlled Statos'

r ,'Reverse Targetlng": Thls amendment would requiro an Indlvlduallzed court order when a slgnlflcant purpose of the

aoqulsltlon of the commurilcstions of a person abroad is to acqulro the communications of a spoclflc person

reaiCInaþly þelieved lo.þe ln the Unlte-d. States,

DavliJ Poz€n
Legal Fellow
Senator Edwarq M. Kennedy

fã,t" dici ary-dem. sena te. gov

3/13/2008
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AMENDMENT NO. Calend¿r No.

Purpose: To change the sunset to December 31, 2009,

IN THE SENATE OF THE UNITED STATES-110th Cong., Ist Sess.

s,2248

To amend the Foreign Intelligence Surveillance Act of 1978,
to modernize and streamline the provisions of that -Let,
and for other pùrposes.

Referred to the Committee on and.

ordered to be printed

Ordered to lie on the table and to be printed

Ame¡lnvrnxts intended to be proposed by

Vtz:

1 In section 101(c)(1) strike "2013" and insert

2 "2009".

fn section 302(c)(2)(B) strike "2013" a¿d insert

"2009,,.

fn section 302(c)(3)(B) strike "2013" and insert

,'2009".

aJ

+

5

6
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AMENDMENT NO. Calendar No.

Purpose: To require an Inspector General audit of
warrantless surveillance programs,

IN THE SENATE OF THE IJMTED STATES-11Oth Cong., lst Sess.

s.2248

To amend the Foreign Intelligence Surveillance Act 0f 19?8,
to modernize and streamline the provisions of that Aet,
and for other purposes.

Referred to the Commiüüee on and
ordered to be printed.

Ordered to lie on the table and to be printed

A¡,rnv¡unur intended to be proposed by

Yiz:

I At the end of title I, insert the following:

2 spc. 111. AUDrr oF wARRA¡trLEss srrR\¡ErLrl\NcE pRo.

3 cRAMs.

4 (a) Auolr.-Not later than 180 days afber the date

5 of the enacfment of this Act, the fnspector General of the

6 Department of Justice shall complete an audit of aiJ pro-

7 grams of the X'ederal Government involving the acquisition

8 of communications conducted without a court order on or

9 after September 11, 2001, including the Terrorist Surveil-
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I lance Program referred to by the President in a radio ad-

2 dress on December I7,2005. Such audit shall include ac-

3 quiring all documents relevant to such programs' inchrd-

4 ing memoranda concerning the legal authority of a pro-

5 gram, authorizations of a program, certifications to tele-

6 communications carriers,. and court orders.

7 (b) Il,PPont.-

I (1) I¡r GENErì,4r,-Not later than 30 days after'

9 the completion of the audit under subsection (a), the

10 Inspector General shall submit to the Permanent Se-

11 lect Committee on Intelligence and the Committee

12 on the Judiciary of the Flouse of Representatives

13 and the Select Committee on Intelligence and the

14 Committee on the Judiciary of the Senate a report.

15 containing the results of such audit, including all

16 d.ocuments acquired pursuant to conducting sueh

17 audit.

18 Q) Fonu.-The report under paragraph (1)

19 shall be submitted in unclassified form, but may in-

20 clude a classified annex.

2l (c) ErcnurnD SECURTTY CIrEAr,ANcn.-The Direc-

22 tor of National Intelligence shall ensure that the process

23 for the investigation and adjudication of an application by

24 the Inspector General or the appropriate staff of the Of-

25 fice of the Inspector Genêral of the Department of Justiee
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I for a security clearance necessary for the conduct of the

2 audit under subsection (a) is conducted as expeditiously

3 as possible.
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AMENDMENT NO. Calendar No.

Purpose: To clarifii that the authority under title VII of
the Foreign Intelligence Suweillance Act of 1978 does

not extend to purely domestic communications'

IN THE SENATE OF THE UNITED STATES-I10úh Cong., 1st Sess'

s,2248

To amenrL the lr'oreign Intelligence Surveillance Act of 1978,

to modernize and streamline the provisions of that Act,

and for other purposes.

Refe::red to the Committee on and-

ordered to be printed

Ordered to iie on the table and to be printed

A-vrnNnmomr intend.ed to be proposed by

Yíz:

1 On page 6, line 13, strike "and".

2 On page 6, line 16, strfüe the period and insert ";

3 and".

4 On page 6, between lines 16 and. 17, insert the fol-

5 lowing:

6 "(4) shall not intentionally acquire any commu-

7 nication as to which the sender and all intended re-
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cipients are known at the time of the acquisition to

be located in the United States.

3 On page 9, line 18, afûer "United States" insert the

4 following: "and does not result in the intentional acquisi-

5 tion of any communication as to which the sender and all

6 intended recipients are known at the time of the acquisi-

7 tion to be located in the United States".

8 On page 10, between lines 3 and 4, insert the fol-

9 lowing:

10 "(2) PnnsoNs rN THE uNrrED sTATES.-The

1l minimization procedures required by this subsection

12 shaJl require the destruction, upon recognition, of

13 any qommunication as to which the sender and all

14 intended recipients are known to be located in the

15 United States, â person has a reasonable e:pectation

16 of privacy, anda warant would be required for law

17 enforcement purposes, unless the Attorney General

18 determines that the communication indicates a

19 threat of death or serious bodily harm to any per-

20 son.

21 On page 10, line 4, strike "{2¡" and inseri ',(B),,



1

2

Ĵ

4,

5
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On page 11, line 8, after "United States" insert the

following: ", and does not result in the intentional acquisi-

tion of any communication as to which the sender and all

intended recipients are irnown at the time of the acquisi-

tion to be located in the United States,".

6 On page 11, Iine 19, after "United States" insert the

7 foliowing: "or result in.the intentional acquisition of any

I communication as to which the sender and all intended

g recipients are known at the time of the acquisition to be

10 located in the United States".

11 On page 12, line 3, strike "arld"

12 On pa,ge

l3 lowing:

14

15

r6

t7

18

t9

20

2L

))

12, between lines 3 and 4, insert the fol-

"(II) require the destruction,

upon recognition, of any sommunica-

tion as to which the sender and all in-

. tended recipients are known to be Lo-

cated in the United States, a person

has a reasonable expectation of pri-

vacy, and a warrant would be required

for law enforcement purposes, unless

the Attorney General determines that
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the communication indicates a threat

of death or serious bodily harm to any

person.

4 On page 12, Iine 4, strike "(II)" and inSert "(TTT)"

5 On page 19, line 5, after "United States" insert the

6 following: "and tloes not result in the intentional acquisi-

7 tion of any communieation as to which the sender and all

I intended recipients are l¡mown at the time of the acquisi-

9 tion to be located in the United States".

10 On page 19, strike lines 6 through 10 and insert the

11 following:

12 "(4) MrvnnrzÀTroN pnocEDUnES.-The Court

13 shall review the minimization procedures required by

L4 zubsection (f) to assess whether such procedures-

15 "(A) meet the definition of minimiza|ion

L6 procedures under section 101(h); and

17 t'(B) require the destruction, upon recogni-

18 tion, of any communication as to which the

19 sender and all intended recipients are known to

20 be located in the United States, a person has a

21 reasonable expectation of privac¡ and a war-

22 rant would be required for law enforcement

I

2

J
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I purposes, un-less the Attorney General deter-

2 mines that the communication indicates a,

3 threat of death or serious bodily harm to any

4 person.

S,L,C.
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AMENDMENT NO. Calendar No.

Purpose: To prohibit reverse targeting and protect the rights
of Amerieans who communicate with persons abroad,

IN THE SENATE OF THD UNITED STATES-11Oth Cong., lst Sess.

s.2248

To amend the F oreign Intelligence Surveillance Act of 1978,
to modernize and, streamline the provisions of that Act,
and for other pur1loses.

Iìeferred to the Committee on and
ordered to be printed

Ordered to lie on the table and to be printed

A-unNnunxr intended to be proposed by Mr, I(sNi.lpoy

Yizt

1 On page 6, strikes lines 10 through 13 and insert

2 the following: "a. significant pupose of such acquisition

3 is to acquire the communications of a specific person rea-

4 sonably believed to be located in the United States, except

5 in accordance with title f; and".

6 On page 9, line 18, strike "United States." a;rd insert

7 the following: "United States, and that an application is

8 fited under title I, if otherwise required, when a significant
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I purpose of an acquisition authorized under subsection (a)

2 is to acquire the cornmunications of a specific person rea-

3 sonably believed to be loeated in the United States.".

4

5

6

7

I
9

10

11

12

13

On page 11, behveen línes 19 and 20, insert the fol-

lowing:

"(üi) the procedures referued to in

clause (i) require that an application is

filed under title I, if otherwise required,

when a significant purpose of an acquisi-

tion authorized under subsection (a) is to

acquire the communications of a specific

person reasonably believed to be located in

the United States;

14 On page 19, line 5, strike "United States." and insert

15 the following: "United States, and are reasonably designed

16 to ensure that an application is filed under title I, if other-

17 wise required, when a significant purpose of an acquisition

18 authorized under subsection (a) is to acquire the commu-

L9 nications of a specific person reasonably believed to be lo-

20 cated in the United States.".
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AMENDMBNT NO. CalendarNo.

Purposê: To make aliens who recruit or use child soldiers ineligible for asylum and
withholdirtg of removal.

IN TIIE SENATE O¡'THE UNITED ST.ATES - 110th Cong., lst Sess.

S. zrss

To prohibit the recruitonent or use of child soldiers, to designate persons who recruit or
use child soldiers as inadmissible aliens, to allow the deportation of persons who recruit
or use child soldiers, and for other purposes.

Referred to the committee on
and ordered to be printed

Ordered to lie on the table and to be printed

AMENDMENT intended to beproposed byMr. Kw.

Yiz:

Add at the end the following:

'(dxl) wnn¡roronqc oF REMoveL.--- section 1 23 1 (b)(3)(Bxiv) of title B,
United states Code, is amended by adding at the end the following: ',For purposes of
clause (iü), an alien who is removable under section23T(g()(F) of the Immigration and
Nationality Act (8 uts.c 1227(Q@)(F)) or inadrnissibte under section 212(a)(3)(G) of
the lnmigration and Nationalþ Act (8 U.S.c. 1182(a)(3)(G)) shail be considered an
alien with iespect to whom there are serious reasons to believe that the atien committed a
serious nonpolitical crime.'i

"(2) Asvruvr.-- section 1158(bX2XB) of title 8, united states code, is amended by
adding at the end the following: -

"(iii) RrcnurrMENTAND Usn o¡ Cnr¡ Sorpnns.---

For purposos of clause (iii) of subpæagraph (A), an alien who is removable under
section 237($($(F) of the Immigrarion andNarionaliryAcr (B u.s.c. LzzT(eg)@)) or
inadmissible under section2l2(a)Q)(G) of the [nmigration and Narionaliry Ádt tà 

"
U.S.C' I 182(a)(3)(G)) shall be considered an alien with respect to whom there are serious
reasons to believe that the alien committed a serious nonpolitical crime,"

1


